STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

SACRAMENTO, CA 95814 '

PHONE: (916) 323-3562

FAX: (916) 445-0278

E-mall: csminfo@csm.ca.gov

November 6, 2006

Mr. Allan Burdick
DMG-Maximus

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

| And Affected State Agencies and Interested Parties (see enclosed mailing list)

Re:  Draft Staff Analysis for Reconsideration of Prior Decision and Hearing Date
Binding Arbitration (01-TC-07)
City of Palos Verdes Estates, Claimant
Code of Civil Procedure, Sections 1281.1, 1299, 1299.2, 1299.3
1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9
Statutes 2000, Chapter 906

Dear Mr. Burdick:

The draft staff analysis for this reconsideration is enclosed for your review and comment..

Written Comments

Any party or interested person may file written comments on the draft staff analysis by
November 27, 2006. You are advised that comments filed with the Commission are
required to be simultaneously served on the other interested parties on the mailing list,
“and to be accompanied by a proof of service. (Cal. Code Regs., tit. 2, § 1181.2.) If you
would like to request an extension of time to file comments, please refer to section
1183.01, subdivision (c)(1), of the Commission’s regulations.

Hearing

This test claim is set for hearing on Thursday, January 25, 2007 at 9:30 am. in

Room 126 of the State Capitol, Sacramento, California. The final staff analysis will be
issued on or about January 11, 2007. Please let us know in advance if you or a '
representative of your agency will testify at the hearing, and if other witnesses will
appear. If you would like to request postponement of the hearing, please refer to section
1183.01, subdivision (c)(2), of the Commission’s regulations.

Please contact Deborah Borzelleri at (916) 322-4230 with any questions regarding the
above. '

PULA HIGASHI
Executive Director

Enc. Draft Staff Analysis/Transcript and Statement of Decision adopted July 28, 2006




-
~aANId ON[TIOM

‘ Bt NOYHO
T VILING ~a i “m HLva

. / .
:qaxvid g TV




J :/mandates/Ol-TC-077Recons ideration/DSA
Hearing: January 25, 2007

ITEM

. DRAFT STAFF ANALYSIS FOR :
RECONSIDERATION OF PRIOR FINAL DECISION
- ADOPTED JULY 28,2006

" Code of Civil Procedure Sections 1281.1, 1299, 1299;2.,
1299.3, 1299.4, 1299.5, 1299.6, 1299.7, 1299.8, and 1299.9

“As Added by Statutes 2000, Chapter 906 -
Binding Arbitration (01-TC-07)

~ Executive Summary

This is a reconsideration of a prior final decision that was adopted on July 28, 2006, on the Binding
Arbitration test claim, requested by the Commission Chairperson. Government Code section -
17559 and section 1188.4 of the Commission’s regulations provides authority for this action.

- Background

Government Code section 17559, subdivision (a) grants the Commission, within statutory

timeframes, discretion to reconsider a prior final decision. By regulation, the Commission has

" provided that any interested party, affected state agency or Commission member may file a
petition with the Commission fequesting that the Commission reconsider and change a prior final

decision to correct an error of law. -

Before the Commission considers a request for reconsideration, Commission staff is required to
prepare a written analysis and recommend whether the request for reconsideration should be
granted. A supermajority of five affirmative votes is required to grant the request for
reconsideration and schedule the matter for a hearing on the merits.

If the Commission grants the request for reconsideration, staff prepares and issues an analysis
addressing whether the prior final decision is contrary to law and, if so; to recommend how to
correct the error of law. A hearing is held to make the determination, and a supermajority of five
affirmative votes is required to change a prior final decision.

_ The Binding Arbitration statutes, in the context of labor relations between local public agencies

' and their law enforcement officers and firefighters, provide that, where an impasse in negotiations
has been declared, and if the employee organization so requests, the parties would be subject to
binding arbitration. : :

On July 28,2006, the Commiésion adopted a Statement of Decision denying the test claim for the
activities related to local government participation in binding arbitration, pursuant to Code of Civil
Procedure sections 1281.1, and 1299 through 1299.9. The Commission concluded the following: -

[T]he Commission finds that the test claim legislation does not constitute a new
program or higher level of service. The test claim legislation requires the local
agency to engage in a binding arbitration process that may result in increased costs

1 01-TC-07 Binding Arbitration
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associated with employee compensation or benefits. The cases have consistently
held that additional costs alone, in absence of some increase in the actual level or
quality of governmental services provided to the public, do not constitute an
“enhanced service to the public” and therefore do not impose a new program or
higher level of service on local governments within the meaning of article XIII B,
section 6 of the California Constitution. Since strikes by law enforcement officers
and fire services personnel are prohibited by law, no successful argument can be
made that the test claim legislation affects law enforcement or firefighting service
to the public. '

At the hearing, however, claimant modified the test claim significantly by withdrawing its request
for reimbursement for litigation, employee compensation and compensation enhancement costs.
Testimony was also provided at the hearing that, regardless of the legality of strikes by public
safety personnel, strikes do still occur in the less obvious form of “blue flu” or via other methods.

The Statement of Decision was mailed to the claimant, interested parties, and affected state
agencies on August 7, 2006. On August 16, 2006, the Chairperson of the Commission directed
staff to prepare a request for reconsideration of the Statement of Decision in order to apply the
relevant case law to the test claim as it was revised at the July 28, 2006 hearing. On October 4,
2006, the Commission granted the request, and staff prepared this analysis on the following issues:

* Is the final decision on the Binding Arbitration test claim', adopted on July 28, 2006, -
contrary-to law? '

* Are the test claim statutes subject to article XIII B, section 6 of the California
- Constitution? _ ' :

* Do the test claim statutes constitute a “new program or higher level of service” within the -
meaning of article XIII B, section 6 of the California Constitution?

e Do the test-claini statutes impose “costs mandated by the state” within the meaning of
article XIII B, section 6 of the California Constitution and Government Code
section 175147 '

Staff Analysis

 Staff finds that the prior final decision on this test claim was contrary to law and should be
amended to reflect the analysis applying appropriate case law to the amended test claim. Staff
further finds that, although the test claim statutes mandated certain activities for the period of
January 1, 2001 through April 21, 2003, and did constitute a “program” as well as a “new
program or higher level of service,” the statutes did not impose “costs mandated by the state”
pursuant to Government Code section 17514 because there is no evidence in the record to
indicate that the claimant incurred any costs to comply with the mandated activities. during the
limited reimbursement period in question (January 1, 2001 through April 21, 2003).

Conclusion

Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law.
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do
not impose a reimbursable state-mandated program on local agencies within the meaning of
article XIII B, section 6 of the California Constitution, and Government Code section 17514,
because there is no evidence in the record to show that the claimant incurred “costs mandated by

2 01-TC-07 Binding Arbitration
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the state” to comply with the mandated activities during the limited reimbursement period of |
January 1, 2001 through April 21, 2003. ' o

Recommendation

Staff recommends the Commission adopt this analysis — finding that the prior Statement of
Decision adopted on July 28, 2006, was contrary to law and to correct the error of law as set forth
in the analysis — and deny the test claim. '

3 _ 01-TC-07 Binding Arbitration
Reconsiderdtion of Prior F inal Decision — Draft Staff Analysis
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STAFF ANALYSIS
Chronology | |
07/28/06 - Commission adoiated Statement of Decision
08/07/06 - Commission mailed Statement of Decision to claimant, 1nterested partiés, and
‘ affected state agencies
08/16/06 Request for reconsideration was filed with the Commission
10/04/06 Commission granted the request for reconsideration
11/-/06 . Commission staff issued draft staff analysis
Background ' ’

-Government Code section 17559, subdivision (a), grants the Cormmssmn W1th1n statutory
tlmeframes discretion to reconsider a prior final decision. That section states the following:

‘The commission may order a reconsideration of all or part of a test claim or
incorrect reduction claim on petition of any party. The power to order a

- reconsideration or amend a test claim decision shall expire 30 days after the
statement of decision is delivered or mailed to the claimant, If additional time is
needed to evaluate a petition for reconsideration filed prior to the expiration of the
30-day period, the commission may grant a stay of that expiration for no more
than 30 days, solely for the purpose of considering the petition. If no action is

- taken on a petition within the time allowed for ordering reconsideration, the
pet1t10n shall be deemed denied.

- By 1egu1at10n the Comm1ss1on has provided that any interested party, affected state agency or
Commission member may file a petition with the Commission 1equest1ng that the Commission
reconsider and change a prior final decision to correct an error of law.!

Before the Commission considers the request for reconsideration, Commission staff is required to
prepare a written analysis and recommend whether the request for reconsideration should be
granted.”> A supermajority of five affirmative votes is required to glant the request for
reconsideration and schedule the matter for a hearing on the merits.

If the Commission grants the request for 1econs1derat10n a second hearing must be conducted to
determine if the pl‘lOl‘ final decision is contrary to law and to correct an error of law.* Prlor to that
hearing, commission staff prepares and issues for public comment a draft staff analysis.> Any
comments are incorporated into a final staff analysis and presented to the Commission before the

! California Code of Regulations, title 2, section 1188.4, subdivision (b).

? California Code of Regulations, title 2, section 1188.4, subdivision (f).

? Ibid. , | ,

4 California Code of Regulaﬁons, title 2, section 1188.4, subdivision (g).

> California Code of Regulations, title 2, section 1188.4, subdiv.ision ((M)B).

4 " 0I-TC-07 Binding Arbitration
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" scheduled 1'neeting.6 A supermajority-of five affirmative votes is required to change a prior final
decision.” ' : ' :

Binding Arbitration Test Claim

In the context of labor relations between local public agencies and their law enforcement officers: .
and firefighters, the test claim statutes provide that, where an impasse in negotiations has been
declared, and if the employee organization so requests, the parties would be subject to binding
arbitration. ' \

Since 1968, local public agency labor relations have been governed by the Meyers-Milias-Brown
Act.® The act requires local agencies to grant employees the right to self-organization, to form,
join or assist labor organizations, and to present grievances and recommendations regarding
wages, salaries, hours, and working conditions to the governing body. The California Supreme
Court has recognized that it is not unlawful for public employees to strike unless it has been '
determined that the work stoppage poses an imminent threat to public health or safety.’
Employees of fire departments and fire services, however, are specifically denied the right to
strike or to recognize a yicket line of a labor organization while in the course of the performance
of their official duties.’’ Additionally, the Fourth District Court of Appeal has held that police

work stoppages are per se illegal.” v

Under the Meyers-Milias-Brown Act, the Jocal employer establishes rules and regulations
regarding employer-employee relations, in consultation with employee organizations.12 The
local agency employer is obligated to meet and confer in good faith with representatives of
employee bargaining units on matters within the scope of representation.13 If agreement is
reached between the employer and the employee representativesv, that agreement is memorialized
ina mem&randum of understanding which becomes binding once the local governing body
adopts it. x '

The test claim statutes'® added Title 9.5 to the Code of Civil Procedure, providing new
procedures that could be invoked by the employee organization in the event an impasse in

negotiations has been declared. Section 1299 states the following legislative intent:

The Legislature héreby finds and declares that strikes taken by firefighters
and law enforcement officers against public employers are a matter of

6 California Code of Regulations, title 2, section 1188.4, subdivision (g)(l)(C).

7 California Code of Regulations, title 2, section 1188.4, subdivision (g)(2).

8 Government Code sections 3500 et seq.; Statutes 1968, chapter 1390.

% County Sanitation Dist. No. 2 v. Los Angeles County Employees’ Assn. (1985) 38 Cal.3d 564.
10 L abor Code section 1962. _ ‘ ] : '

U City of Santa Ana v. Santa Ana Police Benevolent Association (1989) 207 Cal.App.3d 1568. _
12 Government Code section 3507,

13 Government Code section 3505.

14 Government Code section 3505.1.

15 Statutes 2000, chapter 906 (Sen. Bill No. 402).
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statewide concern, are a predictable consequence of labor strife and poor
morale that is often the outgrowth of substandard wages and benefits, and are
not in the public interest. The Legislature further finds and declares that the
dispute resolution procedures contained in this title provide the appropriate
method for resolving public sector labor disputes that could otherwise lead to
strikes by firefighters or law enforcement officers.

It is the intent of the Leglslature to protect the health and welfare of the

public by providing impasse remedies necessary to afford public employers

the opportunity to safely alleviate the effects of labor strife that would

otherwise lead to strikes by firefighters and law enforcement officers. It is

further the intent of the Legislature that, in order to effectuate its predominant

purpose, this title be construed to apply broadly to all public employers, '

including, but not l1m1ted to, charter cities, counties, and cities and counties in

this state,

~ Ttis not the intent of the Legislature to alter the scope of issues subject to
collective bargaining between public employers and employee orgamzatmns
representing firefighters or law enforcement officers. :

The provisions of this title are intended by the Legislature to govern the
resolution of impasses reached in collective bargaining between public
employers and employee organizations representing firefighters and law
enforcement officers over economic issues that remain in dispute over their
respective interests. ..

The statutes provide that if an impasse is declared after the parties exhaust their mutual efforts to
reach agreement over matters within the scope of the negotiation, and the parties are unable to
agree to the appointment of a mediator, or if a mediator agreed to by the parties has been unable
to effect settlement of a dispute between the parties, the employee organization can, by written
- notification to the employer, request that their differences be submitted to an arbitration panel.'
Within three days after receipt of written notification, each party is requlred to designate one
member of the panel, and those two members, within five days thereafter, are required to
designate an additional impartial person with expenence in labor and management dispute
resolution to act as chairperson of the arbitration panel.!”

The arbitration panel is required to meet with the parties w1thm ten days after its establishment,
or after any additional periods of time mutually agreed upon.'® The panel is authorized to meet -
with the parties, make inquiries and investigations, hold hearmgs and take any other action,

including further mediation, that the panel deems appropriate.! The arbitration panel may, for
purposes of its hearings, 1nvest1gat10ns ot inquiries, subpoena witnesses, administer oaths, take

16 Code of Civil Procedure section 1299.4, subdivision (a).
' Code of Civil Procedure section 1299.4, subdivision (b).
' Code of Civil Procedure section 1299.5, subdivisidn (a).
° bid
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the testimony of any person, and issue subpoenas duces tecum to 1'e%uire the production and
examination of any employer’s or employee organization’s records. 0

Five days prior to the commencement of the arbitration panel’s hearings, each of the parties is
required to submit a last best offer of settlement on the disputed issues.”! The panel decides the
disputed issues separately, or if mutually agreed, by selecting the last best offer package that
most nearly complies with specified factors.??- The panel then delivers a copy of its decision to
thie parties, but the decision may not be publicly disclosed for five days.” The decision isnot
binding during that period, and the parties may mest privately to resolve their differences and, by
mutual agreement, modify the panel’s decision.?* At the end of the five-day period, the decision
as it may be modified by the parties is publicly disclosed and binding on the parties.”

The provisions are not applicable to any employer that is a city, county, or city and county,
governed by a charter that was amended prior to January 1, 2001, to incorporate a binding
arbitration provision.26 The provisions also state that, unless otherwise agreed to by the parties,
the costs of the arbitration proceeding and the expenses of the arbitration panel, except those of
the employer representative, shall be borne by the employee organi'zation.27 -

Preexisting general arbitration provisions are applicable to arbitration that is triggered by the test
claim statutes, unless otherwise provided in the test claim statutes.?® Among other things, these
general arbitration provisions set forth procedures for the conduct of hearings such as notice of
hearings, witness lists, admissible evidence, gubpoenas, and depositions.” .

When a party refuses to arbitrate a controversy as requested under Code of Civil Procedure
section 1299.4, subdivision (a), that party may be subject to a court order to engage in arbitration
pursuant to section 1281.2.% : -

The test claim statutes in their entirety were declared unconstitutional by the California Supreme
Court on April 21, 2003, as violating portions of article XI of the California Con_stitution.3 The

20 Code of Civil Procedure section 1299.5, subdivision (b).
21 Code of Civil Procedure section 1299.6, subdivision (a).
2 Ibid. | |

-z Code of Civil Procedure section 1299.7, subdivision (a).
* Ibid, |

25 Code of Civil Procedure section 1299.7, subdivision (b).

26 Code of Civil Procedure section 1299.9, subdivision (a); this proVisibn was modified by
Statutes 2003, chapter 877, to change the date of the amended charter to J anuary 1, 2004, but
since that amendment was not pled in the test claim, staff makes no finding with regard to it.

27 Code of Civil Procedure section 1299.9, subdivision (b).

- 28 Code of Civil Procedure section 1299.8. -

% Code of Civil Probedure sections 1280 et seq.

. 3% Code of Civil Procedure section 1281.1.

3L County of Riverside v. Superior Court of Riverside County (2003) 30 Cal.4™ 278 (County of
Riverside).

S 01-TC-07 Binding Arbitration
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basis for the decision is that the statutes: 1) deprive the county of its authority to provide for the *~ "

compensation of its employees as guaranteed in article XI, section 1, subdivision (b); and
2) delegate to a private body the power to interfere with local agency financial affairs and to
perform a municipal function, as prohibited in article XI, section 11, subdivision (a).*% 33

Thus, the analysis addresses only the period during which the test claim statutes were presumed to
be constitutional, January 1, 2001 through April 21, 2003.

The Commission’s Prior Decision

The Commission denied this test claim, for the activities related to local government participatioh
in binding arbitration, pursuant to Code of Civil Procedure sections 1281.1, and 1299 through
1299.9. The Commission concluded the following: ' '

[TIhe Commission finds that the test claim legislation does not constitute a new program or
higher level of service. The test claim legislation requires the local agency to engage in a
binding arbitration process that may result in increased costs associated with employee
compensation or benefits. The cases have consistently held that additional costs alone, in
absence of some increase in the actual level or quality of governmental services provided to
the public, do not constitute an “enhanced service to the public” and therefore do not
impose a new program or higher level of service on local governments within the meaning
of article XIII B, section 6 of the California Constitution. Since strikes by law enforcement
officers and fire services personnel are prohibited by law, no successful argument can be .
made that the test claim legislation affects law enforcement or firefighting service o the
public. ' : E

The claimant had initially requested reimbursement for: 1) costs to litigate the constitutionality of
the test claim statutes; 2) increased costs for salaries and benefits that could result from the binding
arbitration award; 3) increased costs for compensation package “enhancements” that could be
offered by the local agency as a result of vulnerabilities in its bargaining position; and 4) other

- costs related to binding arbitration activities. : :

At the hearing, however, the claimant withdrew its re(}uest for reimbursement for litigation, -
compensation and compensation enhancement costs.> Testimony was also provided at the hearing -
-that regardless of the legality of strikes by public safety personnel, strikes do still occur in the less

32 County of Riverside (2003) 30 Cal.4" 278, 282.

* Section 1299.7, subdivision (c), of the Code of Civil Proeedure was subsequently amended to
cure the constitutionality issue (Stats. 2003, ch. 877), by adding a provision allowing the local
public agency employer to reject the decision of the arbitration panel:

The employer may by unanimous vote of all the members of the governing
body reject the decision of the arbitration panel, except as specifically
provided to the contrary in a city, courity, or city and county charter with
respect to the rejection of an arbitration award.”> ’

However, that statute was not pled in the test claim and Commission staff makes no finding with
regard to it. ' ’ '

34 Reporter’s Transcript of Proceedings, July 28, 2006, pages 104-106.
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obvious form of “blue flu” or in other ways.® The claimant also presented exhibits at the hearing
consisting of test claims and parameters and guidelines, related to collective bargaining, that were
previously heard by the Commission.

Removing the costs for litigating the constitutionality of the test claim legislation and employee
compensation significantly modified the test claim, causing the need for a reevaluation of activities
that are required by the test claim statute (e.g., designating an arbitration panel member and .
participating in hearings) in light of the relevant case law. '

The request for reconsideration alleged the following error of law:

The statement of decision relied upon cases supporting the concept that no higher
Jevel of service to the public is provided when there are increased costs for _
compensation or benefits alone. For example, City of Richmond v. Commission on
State Mandates (1998) 64 Cal.App.4™ 1190, cited in the statement of decision, held
that even though increased employee benefits may generate a higher quality of local
safety officers, the test claim legislation did not constitute a new program or higher
level of service; the court stated that “[a] higher cost to the local government for
‘compensating its employees is not the same as a higher cost of providing services to
the public.” However, City of Richmond was based on test claim legislation that
increased the cost for death benefits for local safety members, but did not result in
actual mandated activities. : '

The statement of decision also relied upon San Diego Unified School Dist. v.
Commission on State Mandates (2004) 33 Cal.4™ 859, which summarized and
reaffirmed several previous cases to illustrate what constitutes a “new program or
higher level of service.” However, none of the older cases cited [— i.e., County of
Los Angeles v. State of California (1987) 43 Cal.3d 46, City of Anaheim v. State of
California (1987) 189 Cal.App.3d 1478, City of Sacramento v. State of California
(1990) 50 Cal.3d 51, and City of Richmond v. Commission On State Mandates, et
al. (1998) 64 Cal.App.4th 1190, —] denied reimbursement for actual activities
imposed on the local agencies. In addition, San Diego Unified School Dist. did not

* address the issue of “new program or higher level of service” in the context of
actual activities mandated by test claim legislation which increased the costs of
employee compensation or benefits.

Claimant’s Position - . _
The claimant contends that the test claim statutes constitute a reimbursable state-mandated '

program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514, - :

Claimant asserts that costs for the following activities will be incurred and are reimbursable: |

1. Costs for training agency management, counsel, staff and members of governing bodies
regarding SB 402 as well as the intricacies thereof. ' |

2. Costs incident to restructuring bargaining units that include employees that are covered
by SB 402 and those which are not covered by SB 402.

3% Reporter’s T_ranécript of Prdceedings, July 28, 2006, pages 98-99.
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3. Increased staff time in preparing for negotiations in order to collect and compile
comparability data specified in Code of Civil Procedure, section 1299.4.

4. Increased time of agency negotiators, including staff, consultants, and attorneys, in
handling two track negotiations: those economic issues which are subject to SB 402
arbitration and those issues which are not subject to arbitration. -

5. Time to prepare for and consult with the governing board regarding the last best and final
offer to be submitted to the arbitration panel. '

6. Time to prepare for and participate in any mediation process. . : 7
7. Consulting time of negotiators, staff and counsel in selecting the agency panel member.
8. Time of the agency negotiators, staff and counsel in vetting and selecting a neutral

arbitrator.

9. Time of the agency negotiators, staff and counsel in briefing the agency panel member.

10. Time of the agency negotiators, staff and counsel in preparing for the arbitration hearing.

11. Time of the agency negotiators, staff and counsel in vetting, selecting and preparing
expert witnesses. : .

12. Time of the agency panel member and attorney in pre-arbitration meetings of the panel.

13. Staff and attorney time involved in discovery pursuant to Code of Civil Procedure,
sections 1281.1, 1281.2 and 1299.8. - '

14. Staff, attorney, witness and agency panel member time for the hearings.

15. Attorney time in preparing the closing brief. "

16. Agency panel member time in consulting in closed sessions with the panel.

17. Time of the attorney, negotiators, and staff consulting with the agency panel member
prior to the issuance of the award. :

18. Time of the attorney, negotiators, staff, agency panel member, and governing board
consulting regarding the award and giving directions to agency negotiators.

19. Time of the agency negotiators to negotiate with the union’s negotiating representatives
based on the award. ' v

20. Costs of inevitable litigation regarding the interpretation of critical provisions of the law
which are ambiguous, including the fact that the act covers “all other forms of :
remuneration,” and covers employees performing “any related duties” to firefighting and
investigating, ' ' : '

Claimant argued, in its April 13, 2006 comments on the first draft staff analysis, that “[a]s of
January 1, 2001, local government officials had no alternative other than to enforce the.
provisions of this statute until it was declared unconstitutional, otherwise they would be subject
to a writ of mandate to compel binding arbitration.” Claimant further states that “[i]n fact, it was
because the County of Riverside refused to engage in binding arbitration that the writ of mandate

action was commenced against it, resulting in the decision of the Supreme Court which made this

test claim statute invalid as being unconstitutional.” Claimant believes the cases cited by
Comimission staff in the analysis are not on point. -

Claimant also points out that as legislation goes through the process of being adopted “there are a
plethora of committee hearings and analyses performed” and “if there is any risk for a statute '
being declared unconstitutional, it should be borne by the State, which has the resources for a full
and complete analysis of pending legislation prior to enactment.” Claimant concludes that
“[LJocal authorities have no alternative than to assume that legislation is valid until such time as it
is declared unconstitutional by the courts of the State of California.” Therefore, the Commission

10 : 01-TC-07 Binding Arbitration
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sheuld find that Bmdmg Arbitration was a reimbursable, mandated program from 1ts effective
date untilit was declared unconstitutional.

Claimant also provided testimony that, regardless of the legality of strikes by pubhc safety
personnel, strikes do still occur by these personnel in the less obvious form of “blue ﬂu” or via
-other methods.

Department of Finance Position

Department of Finance submitted comments on the test claim concluding that the administrative
and compensation costs claimed in the test claim are not reimbursable costs pursuant to article
XIII B, section 6 of the California Constitution, based on various court decisions and the
provisions of the test claim statutes. Specifically, the Department. asserts that:

1)

2)

3)

4)

the test claim statutes do not create a new program or higher level of service in an
existing program, and the costs alleged do not stem from the performance of a
requirement unique to local government;

alleged higher costs for compensating the claimant’s employees are not reimbursable, -
since compensation of employees in general is a cost that all employers must pay;

_ furthermore, allowing reimbursement for any such costs could “undermine an

employer’s incentive to collectively bargain in good faith;”

alleged cost for increased compensation is not unique to local government; even
though claimant may argue that compensation of firefighters and law enforcement

- officers is unique to local government, the “focus must be on the hardly unique

function of compensating employees in general;” and

Code of Civil Procedure section 1299.9, subdivision (b), provides that costs of the
arbitration proceeding and expenses of the arbitration panel, except those of the
employer representative, are to be borne by the employee organization; in the test
claim statutes, the Legislature specifically found that the duties of the local agency
employer representatives are substantially similar to the duties required under the
current collective bargaining procedures and therefore the costs incurred in
performing those duties are not reimbursable state mandated costs; and thus, during
the course of arbitration proceedings, “there are not any net costs that the employers
would have to incur that would not have been incurred in good faith bargaining or
that are not covered by the employee organizations.”
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution®® reco gnizes
the state constitutional restrictions on the powers of local government to tax and spend.®’ “Its -
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
'respon81b111tles because of the taxing and spending limitations that articles XIII A and XIII B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.”® In addition, the required act1v1ty or task must be new, constituting a “new program, ” and
it must create a “higher level of service” over the previously required level of service. :

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.*! ‘To determine if the
. program is new or 1n1poses a higher level of service, the test claim legislation must be compared
with the legal 1equ11 ements in effect 1111med1ately before the enactment of the test claim
legislation.*? A “higher level of service” occurs when there is “an increase in the actual level or
quality of governmental services provided.”*

3¢ Article XIII B, section 6 subdivision (a), (as amended by Proposmon 1A in November 2004)
provides: “Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the State shall provide a subvention of funds to
reimburse that local goverhment for the costs of the program or increased level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates;
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to

J anuary 1, 1975, or executive orders or regulations initially 1mplement1ng legislation enacted
prior to January 1, 1975.”

37 Department of Finance v. Commzs.s'zon on State Mandates (Kel n High School Dist.) (2003) 30
Cal.4th 727, 735.

38 County of San Diego v. State of California (1997) 15 Cal 4th 68, 81.
¥ Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

40 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) '
44 Cal.3d 830, 835-836 (Lucia Mar).

4 San Dzego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of Calzfor nia (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucia Mar,
suprd, 44 Cal.3d 830, 835).

2 San Diego Umﬁed School Dzst supra, 33 Cal. 4th 859, 877; Lucia Mar, supra, 44 Cal.3d 830
835."

‘43 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877.
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Finally, the newly required activity or increased level of service must impose costs mandated by R
the state. L

The Commission is vested with exclusive authonty to adjudlcate dlsputes over the existence of -
state-mandated programs within the meaning of article XIII B, section 6. In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it asan’
“equitable zﬁemedy to cure the perceived unfairness resulting from political decisions on funding
‘priorities.’ : : -

1

This reconsideration poses the followmg issues:

o Is the final decision on the Binding Arbitration test claim, adopted on July 28, 2006,
_contrary to law?

o Are the test claim statutes subject to article XIII B, section 6 of the California
' Const1tut1on?

o Do the test claim statutes constitute a “new program or higher level of service’ w1th1n the
meanmg of article XIII B, section 6 of the California Constitution?

e Do the test claim statutes impose “costs mandated by the state” within the meaning of
article XIII B, section 6 of the California Constitution and Government Code
section 175147

Issue 1: Is the prior final decision on the Binding Arbitration test claim, adopted on
~ July 28, 2006, contrary to law? » '

The Binding Arbitration test claim was denied based on the finding that it did not impose a “new
program or higher level of service” on local agencies within the meaning of article XIII B,
section 6 of the California Constitution. The test claim statutes were found to constitute a
“program,” since they i impose unique requirements on local agencies that do not apply generally
to all residents and entities in the state. However, since strikes by public safety personnel are
illegal, and no other service to the public could be identified, the test claim statutes were not
found to constitute an enhanced service to the public.

Because the claimant requested reimbursement for employee. compensation costs in the original
test claim, the analysis relied upon case law applicable to that situation, i.e., where
relmbursement was sought for employee compensatlon or other beneﬁt—related costs alone and

no actual activities had been claimed. However, since the test claim was modified at the hearing
to withdraw the request for reimbursement for employee compensation costs, the costs and
activities that remain must be re-analyzed as a factual situation that can be d1st1ngu1shed from the
situations in the case law originally cited.

4 County of Fresno v. State of Calzforma (1991) 53 Cal.3d 482 487, County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265 1284 (County of Sonoma)
Government Code sectlons 17514 and 17556.

¥ Kinlaw v. State of C’alzforma (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552. ' ‘

4 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280 citing Czty of San Jose v. State of
Calzforma (1996) 45 Cal.App.4th 1802, 1817.
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The prior final decision relied upon cases supporting the concept that no higher level of service
to the public is provided when there are increased costs for compensation or benefits alone. For
example, City of Richmond v. Commission on State Mandates (1998) 64 Cal.App.4th 1190, cited
in the statement of decision, held that even though increased employee benefits may generate a
higher quality of local safety officers, the test claim statutes did not constitute a new program or
- higher level of service; the court stated that “[a] higher cost to the local government for
compensating its employees is not the same as a higher cost of providing services to the public.”
However, City of Richmond was based on test claim statutes that increased the cost for death
benefits for local safety members, but did not result in actual mandated activities.

The prior final decision also relied upon San Diego Unified School Dist. v. Commission on State -
Mondates (2004) 33 Cal.4™ 859, which summarized and reaffirmed several previous cases to
illustrate what constitutes a “new program or higher level of service.” However, none of the
older cases cited — i.e., County of Los Angeles v. State of California (1987) 43 Cal.3d 46, City of
Anaheim v. State of California (1987) 189 Cal.App.3d 1478, City of Sacramento v. State of
California (1990) 50 Cal.3d 51, and City of Richmond v. Commission On State Mandates, et al.
(1998) 64 Cal. App.4™ 1190, — denied reimbursement for actual activities imposed on the local
agencies. In addition, San Diego Unified School Dist. did not address the issue of “new program
or higher level of service” in the context of actual activities mandated by test claim statutes

which increased the costs of employee compensation or benefits. C o

Although there is no case law directly on point for the situation where the test claim statutes
impose activities that are unique to local government but do not clearly provide a service to the
public, prior test claims have allowed reimbursement in such circumstances. Furthermore, since -
testimony was provided at the hearing that strikes by public safety persornnel do occur, albeit in
the less obvious form of “blue flu” or by other means, the legislative purpose for the test claim
statutes must be reevaluated in the analysis to determine whether the provisions result in an
increase in the level or quality of governmental services provided,

Staff finds that the prior final decision for this test claim is contrary to law, and the Statement of -
Decision should be replaced to reflect the following new analysis and the resulting findings.

Issue2:  Are the test claim statutes subject to article XIII B, section 6 of the California
Constitution? , '
Do the Test Claim Statutes Mandate Any Activities?
“In order for a test claim statute or regulation to impose a reimbursable state-mandated program
under article XIII B, section 6, the language must mandate an activity or task upon local

governmental agencies. If the language does not mandate or require local agencies to perform a
task, then article XIII B, section 6 is not triggered.*’ ‘

As amended at the hearing on this test claim, claimant is seeking reimbursement for the
following activities: 1) costs for training on the test claim statute; 2) costs for restructuring
bargaining units; 3) discovery activities pursuant to Code of Civil Procedure sections 1281. 1,
1281.2 and 1299.8; 4) selecting the agency panel member and neutral arbitrator, and briefings;
5) preparing for and consulting with governing board regarding the last best and final offer;

47 C'i'ty of Merced v. State of Cali'fornia (1984) 153 Cal.App.3d 777, 783 (City of Merced).
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6) preparing for and participating in negotiations, mediation and arbitration hearings; and
7) costs of litigating interpretation of the test claim statutes. .

Training Costs

Staff finds that training agency management, couns.el,istaff and members of govérning bodies
regarding binding arbitration is not required by the plain language of the test claim statutes.
Therefore, these costs are not state-mandated or subject to article XIII B, section 6.

Costs for Restructuring Bargaining Units

Staff finds that the plain language of the test claim statutes does not require bargaining units to
be restructured. Therefore, any costs associated with such restructuring are not state-mandated

or subject to article XIII B, section 6. A
Discovery Activities Pursuant fo Code of Civil Procedure Sections 1281.1, 1281.2 and 1299.8

When one party refuses to engage in arbitration, section 1281.2 establishes grounds for a coutt to
determine whether there is a legal requirement to engage in arbitration, and to compel arbitration
if necessary. Sections 1281.1 and 1299.8 make these provisions applicable to binding arbitration
proceedings set forth under the test claim statutes. Staff finds that activities related to discovery,
pursuant to these sections, are not required.

Under the test claim statutes, arbitration is compelled when an impasse has been declared and the
employee organization initiates arbitration. The only party that would refuse to engage in
‘binding arbitration under this scenario is the local public agency employer, and such a decision
to refuse to engage in arbitration is discretionary. Any discovery activities claimed by these
provisions would be triggered by that discretionary decision, and thus are not state-mandated or
subject to article XIII B, section 6. '

Selecting Agency Panel Member and Neutral Arbitrator
Code of Civil Procedure section 1299.4, subdivision (b), states that:

Within three days after receipt of the written notification [triggering
binding arbitration], each party shall designate a person to serve as its
member of an arbitration panel. Within five days thereafter, or within
additional periods to'which they mutually agree, the two members of the
arbitration panel appointed by the parties shall designate an impartial
person with experience in labor and management dispute resolution to act
as chairperson of the arbitration panel. '

, Subdivision (c) further states:

In the event that the parties are unable or unwilling to agree upon a third
person to serve as chairperson, the two members of the arbitration panel
shall jointly request from the American Arbitration Association a list of
seven impartial and experienced persons who are familiar with matters of
employer-employee relations. The two panel members may as an
alternative, jointly request a list of seven names from the California State
Mediation and Conciliation Service, or a list from either entity containing
more or less than seven names, so long as the number requested is an odd
number. If after five days of receipt of the list, the two panel members
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cannot agree on which of the listed persons shall serve as chairperson,
they shall, within two days alternately strike names from the list, with the
first panel member to sirike names being determined by lot. The last
person whose name remains on the list shall be chairperson. -

Claimant is seeking reimbursement for: 1) consulting time of negotiators, staff and counsel in
selecting the agency panel member; 2) time of the agency negotiators, staff and counsel in -
vettmg and selecting a neutral arbitrator; and 3) time of the agency negotiators, staff and counsel
in br 1eﬁng the agency panel member. Staff finds that the plain language of the test claim statutes

- requires only that the public agency employer select an agency panel member. The test claim
statutes require the arbitration panel members selected: by the parties, rather than the employer or
employee organization, to select the neutral third panel member to act as chairperson. Moreover,
nothing in the test claim statutes require the public agency panel member to be briefed.

Thus the only activity required is the selection of an agency panel member, and, therefore, that
activity alone is state-mandated and subject to article XIII B, section 6.

Prepare for and Consult with Governing Board Regarding Last Best Offer of Settlement

Code of Civil Procedure section 1299.6, subdivision (a), requires that, once the arbitration
process is triggered, the arbitration panel shall direct that five days prior to the commencement of
its hearings the local public agency employer and employee organization shall submit “the last
best offer of settlement as to each of the issues within the scope of arbitration ... made in
bargalmng as a proposal or counterproposal and not previously agreed to by the parties prior to
any arbitration request ...” The test claim statutes do not, however, require the local public
agency employer to prepare for and consult with the governing board regarding the last best offer
of settlement. Thus the only.activity required is to submit the last best final offer of settlement to
the arbitration panel, and, ther ef01e that activity alone is state-mandated and subJ ect to article

. XIII B, section 6.

Prepare for and Engage in Negotiations,r Mediation and Hearings

The claimant is seeking reimbursement for increased costs associated with collecting and
compiling comparability data speciﬁed in Code of Civil Procedure section 1299.4, handllng two-
track negotiations (for economic issues that are subject to arbitration and economic 1ssues that
are not subject to arbitration), and preparing for and part101pat1ng in mediation.

Staff finds that the plain language of the test claim statutes does not require the local public -
agency to collect and compile comparability data in preparation for negotiations, to handle “two-
- track” negotiations, or to participate in mediation, when such activitiés occur outside the
arbitration process. Therefore, any costs assoc1ated with such preparation or negotiations prior
to the arbitration p1ocess being triggered are not state-mandated or subJ ect to article XIII B,
section 6.

However, once the arbltratlon process is trlggered - by declaration of the negot1at1on impasse
and the employee organization’s request for arbitration — the arbitration panel can direct the
parties to take various actions. The panel may “meet with the parties or their representatives,
either jointly or separately, make inquiries and investigations; hold hearings, and take any other
action including further mediation, that the arbitration panel deems appropriate.”*® For the

8 Code of Civil Procedure section 1299.5, subdivision (a).
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purposes of its hearings, investigations or inquiries, the panel may also “subpoena witnesses,
administer oaths, take the testimony of any person, and issue subpoenas duces tecum to require
the production and examination of any employer’s or employee organization’s records, books, or
papers relating to any subject matter before the panel.”*

Add1t10nally, Code of Civil Procedure section 1299.8 states that, unless otherwise p10v1ded in
the test cla1m statutes, the general provisions regarding arbitration found in the Code of Civil
Procedure™ are applicable to binding arbitration proceedlngs under the test claim statutes, The
relevant portions of these general arbitration provisions establish procedures for the conduct of
hearings such as notice of hearings, witness lists, admissible evidence, subpoenas, and
depositions.”! :

Section 1299.9, subdivision (b), states that, unless otherwise agreed to by the parties, the costs of
the arbitration proceeding and the expenses of the arbitration panel, except those of the employer
- repr esentative, shall be borne by the employee organization. Thus, the public agency employer
is responsible for costs of its agency panel member, but not the cost of the proceeding or the
other panel members. :

Claimant is seeking reimbursement for the following remaining activities:
1. time of the agency negotiators, staff and counsel in preparing for the arbitration hearing;

2. time of the agency negotiators, staff and counsel in vetting, selecting and preparing
expert witnesses; .

time of the agency panel member and attorney in pre-arbitration meetings of the panel;
staff, attorney, witness and agency panel member time for the hearings;
égency panel member time in consulting in closed sessions with the panel;

attorney time in preparing the closing brief;

NS AW

time of the attorney, negotiators, and staff in consultmg with the agency panel member
prior to the issuance of the award,

8. time of the attorney, negotiators, staff, agency panel member, and governing board
consulting regarding the award and giving directions to agency negotiators; and

9. time of the agency negotiators to negotiate with the union’s negotiating representatives
based on the award.

Once arbitration is triggered under Code of Civil Procedure section 1299.4, the arbitration panel,
within the scope of its authority, may direct the parties to perform specified activities. Since the
arbitration proceeding, once triggered, is mandatory, staff finds that the activities directed by the
arbitration panel or activities initiated by the local public agency employer to participate in
arbitration, are not discretionary. As noted above, the arbitration panel’s authority includes
meeting with the parties or their representatives, making inquiries and investigations, holding
hearings, and taking any other action including further mediation, that the arbitration panel

¥ Code of Civil Procedure section 1299.5, subdivision (b).
% Code of Civil Procedure sections 1280 et seq.
31 Code of Civil Procedure sections 1282 et séq.
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deems appropriate,> as well as subpoenaing witnesses, administering oaths, taking the testimony
-of any person, and issuing subpoenas duces tecum to require the production and examination of
‘any employer’s or employee organizatioh’s records, books, or papers relating to any subject

. matter before the panel.”

The plain language of the test claim statutes does not require the local public agency, or its staff
or governing board, to prepare for hearings prepare expert witnesses, prepare a closing brief,
consult with its panel member prior to issuance of the award, or negotiate with the employee
organization representatives based on the award. Further, the plain language of the test claim
statutes does not require the employer’s arbitration panel member to partlc1pate in pre-arbitration
meetings with local agency staff, consult with local agency staff prior to issuance of the award,
consult in closed session with the arbitration panel, or consult with local agency staff and the
governing board regarding the award. However, to the extent that any of the above activities are
directed by the arbitration panel within the scope of its authority, the activity is state-mandated.

Thus, once arbitration is tr1ggered under Code of Civil Procedure section 1299.4, only the -
following activities, fo participate in the arbitration process or as required by the arbzz‘ratzon
panel, are state-mandated and subject to article XIII B, sectlon 6:

1. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)).
Cooperate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)).
- Participate in mediation (Code Civ. Proc. § 1299.5, subd. (é)).
Participate in hearings (Code Civ. Proc. § 1299.5, subd. (a)).

Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc. § 1299.5, subd.

(b)). . ,. :

6. Respond to or make demands for witness lists and/or documents (Code Civ. Proc. §
1282.2, subd. (a)(2)).

7. Make application and respond to deposmon requests (Code Civ. Proc. §§ 1283
1283.05).

8. Conduct discovery.or respond to discovery requests (Code Civ. Proc. § 1'283.05).

A

Costs of Litigating Interpretation of the Test Claim Statutes

Claimant is seeking “[c]osts of inevitable litigation regarding the interpretation of critical
provisions of the law which are ambiguous,” including the fact that the act covers “all other
forms of remuneration,” and covers employees performing “any related duties” to firefighting
and investigating. Staff finds that litigating any aspect of the test claim statutes is not required
by the plain language of the test claim statutes. Therefore, these costs are not state-mandated or
subject to article XIII B, section 6.

Summary of State-Mandated Activities

In summary, staff finds the following act1v1t1es are state-mandated, and therefore subject to
article XIII B, sectlon 6:

*2 Code of Civil Procedure section 1299.5, subdivision (a).

53 Code of Civil Procedure section 1299.5, subdivision (b).
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1. Selecting an arbitration panel member (Code Civ. Proc. § 12994, subd. (b)).

2. Submitting the last best final offer of settlement to the arbitration panel (Code Civ. Proc.
§ 1299.4, subd. (b)).

3. Once arbitration is triggered under Code of Civil Procedure section 1299.4, the following
activities required by the arbitration panel or to participate in the arbitration process:

a. Meet with the arbitration panel (Code Civ. Proc. § 1299.5, subd. (a)).

_b. Participate in inquiries or investigations (Code Civ. Proc. § 1299.5, subd. (a)).
c. Participate in mediation (Code Civ. Proc. § 1299.5, subd. (2)).
d. Participate in hearings (Code Civ. Proc. § 1299.5, subd. (2)).

e. Respond to subpoenas and subpoenas duces tecum (Code Civ. Proc § 1299.5,
subd. (b))

f. Respond to or make demands for witness lists and/or documents (Code Civ. Proc.
§ 1282.2, subd. (a)(2)).

g. Make application and respond to deposition requests (Code Civ. Proc. §§ 1283,
1283.05).

h. Conduct discovery or respond to discovery requests (Code Civ. Proc. § 1283.05).

These activities are only state-mandated for the time period in which the test claim statutes were -
presumed constitutional, January 1, 2001 through April 21, 2003.

Do the Mandated Activities Constitute a Program?

The courts have held that the term “program” within the meaning of article XIII B, section 6
means a program that carries out the governmental function of prov1d1ng a service to the public,
or laws which, to implement a state policy, impose unique requir ements on local governments

~ and do not apply generally to all residents and entities in the state. > Only one of these tests must
be met in order to find that the test claim statutes constitute a “program.”

Here, the test claim statutes estabhsh new binding arbitration activities for local public agency
employers who employ peace officers and firefighters. The Department of Finance asserts that
the costs alleged do not stem from the performance of a requirement unique to local government.
Staff disagrees with the Department, since the test claim statutes are only applicable to local
public agency employers who employ peace officers and firefighters, and there is no other
requirement statewide for employers to engage in:binding arbitration with employee
organizations. Hence the test claim statutes do not apply generally to all residents and entities in
the state. :

Moreover, based on the plain language of the test claim statutes, the Legislature’s intent in -

enacting the statutes was to “protect the health and welfare of the public by providing impasse
remedies necessary to afford public employe1s the opportunity to safely alleviate the effects of
Jabor strife that would otherwise lead to strikes by firefighters and law enforcement officers. 53

5 County of Los Angeles v. State of Calzfm nia (1987) 43 Cal,3d 46, 56 (County of
Los Angeles).

35 Code of Civil Procedure section 1299.
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Although strikes by law enforcement officers and ﬁreﬁghters are illegal, there is evidence in the
record indicating that such strikes nevertheless occur.’® Thus, the intent of these statutes is to
prevent strikes by local safety officers thereby providing a service to the public.

Therefore, staff finds that the activities mandated by the test claim statutes constitute a
“program,” within the meaning of article XIII B, section 6, under either of the tests set forth in
County of Los Angeles.

~ Issue 3: - Do the test claim statutes constitute a “new program or higher level of
service” within the meaning of article XIII B, section 6 of the California
Constitution? :

A test claim statute or executive order imposes a “new program or higher level of service” when
the mandated activities: a) are new in comparison with the pre-existing scheme; and

b) result in an 1ncrease in the actual level or quality of governmental services provided by the
local public agency.”” The first step'in making this determination is to compare the mandated

_ activities with the legal requirements in effect immediately before the enactment of the test claim
statute and regulations.

Prior to the enactment of the test claim statutes, local public agency employers were required to
meet and confer in good faith with recognized employee organizations under the Meyers-Milias-
- Brown Act. The test claim statutes added new state-mandated activities relating to binding
arbitration. Thus, the program is new in comparison with the pre-existing scheme.

Because the Legislature’s intent in enacting test claim statutes was to. prevent strikes by local
firefighters and peace officers, and the statutes require local public agencies that employ these
local safety officers to engage in new activities to prevent such sirikes, the statutes result in an
increase in the actual level or quality of services provided by the local public agency.

Therefore, staff finds that the activities mandated by the test claim statutes constitute a “new
program or higher level of service” within the meaning of article XIII B, section 6.

_ Issue 4: - Do the test claim statutes impose “costs mandated by the state” within the
meaning of article XIII B, section 6 of the California Constltutlon and
Government Code section 175147 :

For the test claim statutes to impose a reimbursable, state-mandated program, the new activities
must impose costs mandated by the state pursuant to Government Code section 17514.
Government Code section 17514 defines “costs mandated by the state” as any increased cost a
local agency is required to incur as a result of a statute that mandates a new program or higher
~ level of service. :

The claimant stated in the test claim that “[t]he activities necessary to comply with the mandated
activities cost well in excess of $200.00 per year ...”® Thus, the claimant initially provided

°8 Reporter’s Transcript of Proceedings July 28, 2006, pages 98-99.

>7 San Diego Unzf ed School Dist., supra, 33 Cal. 4th 859, 877, Lucza Mar, supra, 44 Cal.3d 830,
835.

>8 At the time the fest claim was filed, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200. That
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evidence in the record, signed under penalty of perjury, that there would be increased costs asa ~ -
result of the test claim statutes.  However, new evidence was provided at the Commission hearing
for this test claim, under oath, that the claimant did not get to a stage in negotiations where '
binding arbitration was triggered. * Since no activities are reimbursable prior to the point at

which binding arbitration is triggered under Code of Civil Procedure section 1299.4, claimant did
not in fact incur any costs-mandated by the state.to comply with the mandated activities during

the limited reimbursement period in question (January 1, 2001 through April 21, 2003).

Therefore, staff finds that the activities mandated by the test claim statutes do not impose “costs
mandated by the state” within the meaning of article XIII B, section 6 of the California
Constitution and Government Code section 17514. :

Conclusion. -

‘Staff finds that the prior Statement of Decision adopted on July 28, 2006, was contrary to law.
Staff further finds that, in applying the appropriate law to the test claim, the test claim statutes do
not impose a reimbursable state-mandated program on local agencies within the meaning of
article XTII B, section 6 of the California Constitution, and Government Code section 17514,
because there is no evidence in the record to show that the claimant incurred “costs mandated by

~ the state” to comply with the mandated activities during the limited reimbursement period of

© January 1, 2001 through April 21, 2003. '

Recommendation

. Staff recommends the Commission adopt this analysis — finding that the prior Statement of

Decision adopted on July 28, 2006, was contrary to law and to correct the error of law as set forth
in the analysis — and deny the test claim.

section was subsequently modified in Statutes 2002, chapter 1124, to increaée the minimum to
$1,000. If this test claim is approved, any reimbursement claims must exceed $1,000.

- 5 Reporter’s Transcript of Proceedings, July 28, 2006, pages 115-1 16.
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CHAIR SHEEHAN: And a second.

All thoséiin favor, say aye.

”}Aﬂégéfaé‘bf ayes waé heard.)
CHAIR SHEEHAN: Opposed?
_(NO audible response. )
CHAIR SHEEHAN: The motion passequnanimously.
Thank you. C |

Okéy, ﬁow'we all have to get our other books.

MS. HIGASHI: i was going to suggest that we
take a'five—minute break at_this timef éspecially for our
repérter.

(A recess was taken from 10:53 a.m.

to 11:04 a.m.) |

CHAIR SHEEHAN: We would like to reconvene the
meeting of the Commissioﬁ on State Mandates. |

And we are on Item --

) MS HIGASHI: Number 10.
. CHAIR SHEEHAN: Ttem 10, all right; Binding

Arbitration test claim.

MS. HIGASHI:  That's corre@t. And Commission‘
Counsel Deborah Borzelleri will présent this test claim.

MS. EORZELLERI: Tﬁank you.

This test claimvdéals with legislation that
éstablishes a mandatory binding arbitration process for

local governments and their law enforcement officers and

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 73




10
11
1
13
14
15
16
17
18
19
20
21
22
23
24

25

Commission on State Mandates — July 28. 2006

firefighters.

" ©'Under that. legislation, when:an impasse in

emplbyer/employee_belations was. declared, the parties

wouid be subject to binding arbitration if the employee
organization.éé requested.

The test. claim statute became effeqtivemon
January 1, 2001, but was declared unconstitutional by'the
Caliﬁornié Supreme Court on April 21s£, 2003, in the

County of Riverside case which was filed in early 2001,

as violating the home rule provisions of the‘California
Constitution.

Because the Supreme Court did not address
whether or not its ruling was'retroactive to'the original
effective date of the test claimrstétufe, staff‘s.
analysis addresses whether the statute, while.it was
believed to be constitutional, created a reimbursable
state—ﬁandated local program.. This is an issue of‘first
impression for the Commission. |

Staff finds that applying the Court's ruling of

unconstitutionality retroactively to the original date of

the effective legislation could haﬁé the effect of
forcing programs and costs on local governmen£s without
the staté paying for them; which is contrary to the
stated purpdse of Article XIII B, Section 6, of the

Constitution. So because binding righﬁs or obligations-

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 14
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in'the form'0f7reimbursable mandates could have been

created while the test' claim leglslatlon was” presumed- to-"'

.be constltutlonal-——-and we're talking about- between-~

January 1, 2001, and April 21st, 2003 -- staff finds that

a full mandates analysis on the merits needs to proceed

. to determine whether- the- test-claim-legislation did;-in -

fact, mandate a new program or hlgher level of service
and impose costs mandated by the state durlng that perlod
of time.

Therefore, staff finds that based on the
purpose of Article XIII B, Section 6, legislation deemed
unconstitutional, in this case by the Court, could create
a reimbursable state-mandated'program during the time the
legislation was presumed to be cohstitutional.

However, etaff finds that the.teet claim
statute at issue here did not constitute a new program or
higher level of service. This statute required the local
agency to engage'in'a process that the claimant contends
resulted in increased costs for'employee compensatioo or
benefits. The cases have consistently held'that
additional costs for increased employee beneflts and
compensation in the abseoce of some 1ncrease in the
actual level or quality of governmental services provided
to the public de not constitute_an,enhanced'service to

the public and, therefore, do not impose-a new program or
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higher level of service on .local governments within the -

jgg%@ggghof-Article>XIII-B,'Sectien 6, of the -

- .Constitution. - And since strikes by law enforcement-

officers and fire services persennel are prohibited by
law, no, successful argument can be mede that this ﬁest‘
claim statute»affects-leW“enforcement or firefighting -
service to ﬁhe public. |
: s

Staff recommends the Commission adopt the e
analysis and deny the test claim.

| - Will the parties please come forward and state
youf name?

MR. LIEBERT: My name is John Liebert. I'm an
attorney with the law firm of Liebert Cassidy Whitmore,
representing the claimant.

MS. STONE: Pamela Stone on behalf of the City
of Paies Verdes Estates. |

' Mr, DREILING:..Dahiel Dreiling, Chief of Police
for the City of Palos Verdes Estetee.

- MS. GEANACOU: Susan'Geanacou,‘Department of
Finaﬁce. |

.CHAIR SHEEHAN: All right, do you want to
start, Mr. Liebert?

MR. LIEBERT: Please.

This claim is, as indicated, pursuant to Code

of Civil Procedure sections 2099 through 2099.9. And

' Daniel P. Feldhaus, CSR, Inc. 916.682.9482 | 76




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Commission on State Mandates — July 28, 2006

~that was a section, while it was in effect, that provided

for bindinéaihterest arbitration, a procedure that had
beeﬁifound-td be in violation of the preexisting
California law.

In order to put this in context; let me say
jqaria'few words in terms of how this fits in with other
law. | |

In the Government Code, as distinguished.from
the Code of Civil Procedure( there'are secrions which are
generally referred to as the MeYers-Milias—Brown Act,
which spells out the labor relations, or the
employer—employee relations system for local agenaies.
And that is the part ofithe labor rélations system that
has been in effect and remains in effecf in California.

The CCP section -- that is, the Code of Civil
Procadure section'—— that was added in a different code,
provided a unique and new program which was indicafed was
binding interest arbitration. Now, binding interest
arbitratioa is a form of arbitration that only comes into
play when there is a deadlock or an impasse in
negotiations between an employee organization and the

employer. The section refers to, as indicated, law

~enforcement or fire service -- or did indicate -- or did

at that time; and provided that in that kind of an

arbitration, known as "interest arbitration" -- that isp

Daniel P, Feldhaus, CSR, Inc. 916.682.9482 | 17
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an arbit:ation where there's a disagreement in
negotiations -- that an outside  labor arbitrator;*in
essehce,wwould make the- final dgpisionfas to_howAthat- :
impasse would.be resolved. The code section referred £o
economic items.

. We will -- or I will-address myself only to

that portion, obviously, of the staff analysis where we

disagree, and that is that last portion.
| The issue, of course, therefore, is, did the

state mandate onto local agencies a new program or a
higher level of service in an existing program onto the
lbcal agendies that requires reimbursement.

| The,staff-analysis in this area has concluded
no, in the negative. And I think they're doing that for
two.reasons, and I_think that's just been confirmed in
the presentétion.

The first reason ié th;t cases have
consistently held where there is a-cést that- is traceable
to an increase in employee benefits, thét that type of a
piece of. legislation would not qualify for reimbursement
under the constitutional.language.

We don't take exception to that part; but we

point out that this claim is simply not a claim that is

seeking to be reimbursed for_the costs of increased

employee benefits.

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 , 18
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The staff analysis has a list of 23 items that
are‘being-claimed. Of tﬁOSe,-two could be seen as
seeking’that‘kind.of aﬂ increase. And-I am hére,.
stipulating that those two we are prepared to withdraw at
this time.

The other 21 do not relate té th§t~kind of -a -
reimbursement thét is the cost of increased benefits;
and, therefbre,'to that extent, our position is that that
contention is simply not'relevant.

Incidentally, tﬁe listing of the items of claim
that have been made appears on pages 6 and 7 of the staff
an;lysis.

The othér basis that is being asserted that
would prevent reimbursement is, in essence, as we
understand it, éll claims must somehow involve servige
to the,public. vWe respectfuliy disagree with the staff
in~that-regard. We don't not belie#e that that is
correct. |

Our reading of the law is as follows: The law
interpreting that constitutional language was addressgd
in.a case fhat“is cited in the staff anélysis called

County of Los Angeles v. State of California. - The

citation on it is 43 Cal.3d, 46. That case spelled out
the approach of determining whether or not a claim is

subject to reimbursement. And they did so,-essentially

3
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in a two-step process. It disappears .on page 56 of that
casé. -
- 8tep- 1 is, the court-heldythat the:intent of -

that constitutional provision was to reimburse the local

agency for any -new program.or any higher level of

existing program.

The nexﬁ stage of the-analysis that the Coﬁrt
went .into was to recognize that thefe is no definition of
the word "program." So they address the issue of; "What
do we mean by 'programf?" And what they held was; in
order_to.qualify for reimbursement, one of two standards
or findings have to be established:.

 Number one, programs that carry out the
governmental function -- the governmental function of
providing services to the public. That's one.‘

Or- alternatively, number two, .laws which
implement a state policy impose unique requirements on
local governments that do not apply generally to ell
residents and entities in the state. |

So thoee were the two that,-either.one of which

would entitle to reimbursement if other standards are

" met.

Now, in the Los Angeles case that I've referred

to, -the Court held that neither one was met, because that

involved an increase in workers' compensation benefits.

‘Daniel P. Feldhaus, CSR, Inc. 916.682.9482 ; 80
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And- the court held that, number one, workers'
compensation is not a governmental function and, number
two,: it is not unique to government because, after .all,
wofkers' compensetion applies generally.

In any evenf, that was the approach that wés
spelled out in the case that hae been citea in subeequent
ceses.

Very important is the fact that the law also
is, as I've indicated, only one of these‘two findings.

have to -be met in order to qualify for the reimbursement.

- And that is provided for in a case -- first of all, in a

case called Carmel Valley Fire Protection District v the-

State. The cite is 190 Cal.App.3d, 521. And the
language appears at pages 537 and 538. So either one of’
those standards.

‘Another case that has been cited quite a bit in

‘the staff analysis, that is San Diego Unified School

District versus your Commission, that is, the Commission

on State Mandates. That case in a number of places

refers to these as alternative findings. And that.
appears in that case.

The Carmel Valley case, as a matter of

interest, involved the question of whether there could be
reimbursement for safety protective clothing and certain

safety equipment, and the holding was yes.

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 . 81
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“Andvthe San Diego Unified School District case,

whigh is- somewhat analogous to-oﬁr'situatioﬁ;jthere,-the
issué was- where there was a mandate in cénnection‘with
hearings to be conducted involving student.expuléions
where there was the issue of the student having
possession-of a firearm, where there were various hearing
requirementé and items in donnectidn with the hearings,
there again, the Court found that there was a |
reimbursable mandate.

Another case that aléo holds that same
proposition, and one that is a great deal more timely, is
the one that, in fact, is referred to in your Item
Number 20 today, and that is Commission decision case

number QO—TC—17/01—TC—14. And that is.a case that

‘ involves an agency fee situation; and there, the

" Commission held thatlthe item was reimbursable.

Now, in that case, the issues involved, or the Agency

Shop, and specifically the costs of fee deductions --.

that is, agency fee deductions, the cost of preparing a
1ist of home addresses for the union, the costs of making

up a list for union elections, all of those were held by

~your Commission to be reimbursable.

Now, clearly, those were properly, I think;
reimbursable undei that second finding, just as I think

it is quite clear that the claim that is before you now

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 82
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"is similarly entitled to reimbursement under that second

finding that I-referredﬁtd: 5
.- I think there will—be-séme additional

references made in that regard by Pam Stone in just a
moment. |

The oﬁlyiother thing that I would add- -- and
here, what I woﬁld ask you to do ié, if you would open
the sfafﬁ analysis to page number -- let me see here --
tb‘page number -four. . And on page number four you will -
find the certain legislative intentvlanguage.

What that language stands for is, there is

absolutely no doubt that if we, here today, say, for the

sake of argument -- let us say for the sake of argument

that the position is correct that all claims must have --

must involve a service to the public, if we just
aéknowledgeAthat for the sake of argument, there's no
question that the claim here invélves»a service to the
public.

| ' And the reéson I say-thatvis,rof course, all
you need to do is fead the intent<1anguage of the

Legislature itself, when théy adopted this law.

_Lét me read just the first part of it to emphasize it:

"The Legislature hereby finds and declarés that
strikes taken by firefighters énd law enforcement

officers agaiﬁst'public employers are a matter of

" Daniel P. Feldhaus, CSR, Inc. 916.682.9482 83
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statewide concern,.  are a predictable consequence of labor

strife and-poor morale that is:often the outgrowth of

-subStandard wages and benefits, and are not- in the public

intérest.

"Thé‘Legislature further finds and declares
thét;the dispute resolution procedures contained in this
title provide the~a§propriaté method for resolving
public—se;tor labbr“disputes that could otherwise lead
tb strikeé b& firefighters or law enforcement officers.

"It is the intent of the Legislature to protect

the health and welfare of the public," et cetera.

Clearly, this is language that makes qqite
clear that we are talking about a claim that does,
indeed, involve service to thé public.

Now, the sfaff analysis says, "Well[ yeah, but
they're against tﬂe law. FirefighteIS'and law
enforcément officers are not allowed té étrike."

Well, one aspect of thié is, there's a law that
says you can't strike, and the'Other reality is, do you
have strikes, nonétheleés?

And I can tell you from personal experience
that in the case of firefighters,'for example, where
there is a Labor Qode section 1962, which has been on the
books for decades, there have been a number of strikés by

firefighters, notwithstanding the fact that it is against

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 : 84
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the -law. One iﬁvolving the City of Sacramento.

' In the case of-law. enforcement, as was pointed-
out in the staff analysis, ever since-1989 and in an
appelléte court decision out of Santa Ana, that made it

against the law for law enforcement' officers, in essence,

“to gb on. strike. ‘And yet, clearly, there-have been

strike—type activities sincevthat time.

So the reality is>that there can be strikes
notwithstanding that it's against the law. And, indeed,
the admission is right in the legislative intent language
itself. It says,v"We are adopting this law td avoid
those tYpes'of strikes." And that law was enacted, of
course, long after they became illegal. |

Therefore, I will wind up by saying that we
respectfully submit that the claim, other than those two
items we have agreed should be withdtawn, that the claim
does meet all of the requirements of the constitutional
mandate for a new program that does entitle -- that is
entitled to a mandate.

CHATR SHEEHAN: | Right.

I have one guestion.

MR. LIEBERT: Please.

CHAIR SHEEHAN: Are you recommending that we

ignore that'appellatevcoqrt decision and the statute that

outlaws strikes by firefighters and public safety and in

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 ' 85
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making our decision?

MR. LIEBERT: -No, because-tongue in cheek a
little bif, you'fe not. firefighters or law enforcement.
In other words, what I'm asking you to do --

CHAIR SHEEHAN: But we have a claim before us
that affects_them. B

| MR. LIEBERT: Right. What I'm requesting is
that you recognize the reality that hotwithstaﬁding
that -- as recognized by the Legislature also -- that you
redognize the reality that there can and have been
strikes, notwithstanding that-i£ is against the law for
them to do that. |

CHATR SHEEHAN: I appreciaté that.

I'm having a hard timé reconciling the oath I
take when I sit in various entities to uphold'ﬁhe
statutes and the lawsrand the Constitution bf the State
in making the decision. So that's why I ask that
question; |

Ms. Stone?

MR. LIEBERT: I would add that every membef of
the Legislature took the same oath, I suspeét,ras you
did; And they, in the language that I have quoted --

y CHAIR SHEEHAN: I cannot speak for their intent
in voting for that. I can only éddress my actions taken

today.

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 . 86
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MR. LIEBERT: Right, okay.
CHAIR SHEEHAN:- -Ms. Stone? '
- MS. STONE:- Thank you very much.-

At this time, I am presenting some exhibits to
the Commission, of which I would like administrative
notice taken. 1I'd also want to make sure that yoﬁr
counsel and the Department of Finance has copies of
these. |

These‘are all decisions that have been rendered
by your commission pertéining to.labor matters wherein
the labor proéess has beén found to be reimbursable. And
trust me, I am‘not‘going to read from all of these, but
if you'll gi#e me one momént sé that these may be passed
out. There are some proviéions I would like to stress
with regard to these.

CHAIR SHEEHAN: I'm sure staff would help to
pass those out while you £estify.

MS. STONE: Yes. I waﬁt to make sure that your
counsel and the Depértmeﬁt of Finance have a copy, as
soon gs everybody else does as well, as a matter of -
courtesy. |

I gave out everything. I think I was missing
one Exhibit 2.

CHAIR SHEEHAN: We can share. Don't worry. Go

ahead. -

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 - 87
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MS. STONE: Okay, .I'm only going to refer

directly to three exhibits. - But as you will note, that

- these are all either Statements.of Decision, parameters

and guidelines, or statewide cost estimates on various

labor matters_which you have approved in the past.

And I would like to:address just a couple of them very _

briefly, because you have the same consideration here.
And you're also now dealing With employees -~ you're now
dealing with employee matters.

I would.like to direct your attention to
Exhibit 2. These are the parameters and guidelines for
Agency Shdp on page 2. Actually, this particular teét
claim was presentédvby my esteemed colleague, Mr. John
Liebert, some 19 years ago, in 1987.

And you found that the reimbursable activities
they were to review reéognized employee-organizations’
proposal to.establish agency shop, as well as meeting and
conferring with recognized empioyee organizations on the

issue of agency shop and current bargéining agreement.

"The second exhibit I would like you to look at just very

briefly --'and trust me, I am not going torread this one
because we-would be here for the afternoon. And I dénft
know about -- I believe your Commission wouid like lunch
today -- and that is Exhibit 6. These are the

consolidated parameters and guidelines adopted by the

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 88
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Cdmmissioh thch have been amended over fhe years

pertaining*to.Collective@Bargéining and- Collective’
Bargaining»Agreemént Disclosure.: Coliecfivé-Bargaining'v:
was originally adopted by the Board of Contrdl. Your

Commission has amended the Parameters and Guidelines and

consolidated them with Collective Bargaining Disclosure

for any number of occasions over the years.

This, again, provides reimbursement for labor

negotiations and collective bargaining with regard to

teachers.

And lastly, I'm going to refer to Agency Fee
Arrangements, which Mr. Liebert referred to. And I'm
referring to Exhibit 1, which was the Statement of
Decision which, again, on page -- I have the

conclusion -=- it's the last page. My copy was not

numbered. I pulled this off your website. And, again,

it has specific employee representational issues which
your Comﬁission has found to be reimbursable.

When Mr. Liebert previously discussed -- and I'm just
thrilled to be here with the labor'gufu of the state of

California, beyond all belief -- that we are conceding’

two particular peints with regard to the activities, we

are conceding the issue of increase in salaries that
would be wérrantéd by this legislation to the actual

employees, as well as the litigation costs. What we are

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 89
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seeking here for reimbursement are the labor process

 cQsts that must be incurred. = -

My copy has,a-littleldifferent paginétioh, but:
it is pages 6 and 7. Basically, you're talking about the
time of agéncy negotiators, staff, and counsgl.

Very similar to those coSts-whiqh"ybu”have
allowed in Collective Bargaining foriscﬁools. And we
believé that the decision is without a difference with
regard to this particular mandate. rAlthough i would like
to insert parenthetically that your Commission should be
rélieved on a cost basis that this particular.legislation
was declared unconstitutional only a couplé of years
after its passage.

And thank you very much for your-time.

CHAIR SHEEHAN: Thanks. |

Any questions for Ms. Stone?

Mr. DREILING: I have nothing. I'm here to
answer questions, if you have some.

CHAIR SHEEHAN: Right. Thanks.

~Ms. Geanacou?

MS. GEANACOU: I think T'd like to hear the
Commission sﬁaffr;espond to some of the points of the
claimants before we respond; if that‘s.approp:iate.

CHAIR SHEEHAN: Sure. Go ahead.

MS. BORZELLERI:' Thank you.

Daniel P. Feldhaus, CSR, Inc. 916.682.9482 - 90
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First of all, Mr. Liebert cites to the case of

"County of Los Angeles. That case-actually stands for --

in the tests that he was. laying out, 4t stands for . -
whether a test claim statute is a program. And we have
agfeed with them that it is, in fact, a program.

What we disagrée with is that it is a new. program or

" higher level of service, which is the second prong of the

test;” I'm 'sure you're aware.

And just to read from the San Diego Unified

School District case, which is a 2004 case, several cases
are.summarized in that case, and I_fhink we need to rely
heavily on this case for making this détermiﬁation. And
I will read to you from pages 876 to 877 from the

San Diego Unified School District case.

MS. STONEQ If you'd like to, we ha&e éopies
for everybody of the San Diego --

MS. HIGASHI: Let me just-say, there's a copy
already in your binder under Item 22, under tab A.

'MS. STONE: Qh, okay. We were concerned about
that, so we made copies.

Susan, would you like a copy?

MS. GEANACOU: Sure.

MS. BORZELLERI: The case is rather long, so I
don't . know what-your pagination is.

Do you have a cross-reference. there, so they
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can read with me?
MSZWSTQNE:_“What-page'are"you~reading,from?f~'~

'MS. BORZELLERI: -It's page 876 to 877.

MR. LIEBERT: Eight? Did you say 87

MS. BORZELLERI; 876 to 877.

'In this, they're citing to the City of Richmond

case following the County of Los‘Angeles case,_which

concluded that requiring local governments to provide

death benefits to local safety officers under both the
Public Employees' Retirement System.and the Workers'
Compensation system did not constitute a higher level of
service to the public.

| The Court of Appeal arrived at that
determination even though, as mighf have been argued in

County of Los Angeles and City of Sacramento, such

benefits may generate a higher quality of local safety
foicefs and thereby, in general and indirect sense,
pfovide the public with a higher level of service by its
employees. |

The next paragraph: "VieWed together, these

cases” -- and they're citing the County of Los Angeles,

City of Sacramento, City of Richmond, and they also cite

to the City of Anaheim - “illustrate the circumstance

that simply because the state law or order may increase

the costs borne by local government in providing
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services, this does not necessarily establish that thé
law or order constitutes an increased or higher level of-
the resultiﬁg service to the public underﬂArtiéle XIII B,
Section 6.”

And then it goes on to cite what does

constitute a higher level of service. And they use the

example of Carmel Valley Fire Protection; which

Mr. Liebert cited, where the exe¢utive order he required
the county firefighters to be provided with protective
clothing.and*éafety equipment because this increased
saféty equipment apparently’was designed to result in
more effective fire protection. The mandate evidently
was intended to produce a higher level of service to the

public, thereby sétisfying the first alternative set out

in the County of Los Angeles.

Similarly, Long Beach; in an executive order,
required school districts to take specific steﬁs to
measure and éddress racial segregation in lécal public
schools. The Appellate Court held that this constituted

a higher level of service to the extent the order's

-requirements exceeded,K federal constitutional and case law

requirements by mandating school districts to undertake .

defined remedial opinions and measures that were merely

advisory under prior law.

Those later cases really do ildentify an actual
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public service; and I think in this instance we do not
havé that. That's what we based.our.analysis on:-
Secondly, becaﬁse-the Commission has in the past ruled on
some similar cases, those are not binding, as the
Commission well knows, on_céses going forward. We do .
need;to rely on.the case law. We do look at those
previous céses in making our analysis. But in ﬁhis case
I think we do need to rely on the Saﬂ Diego casé, which
is . a Supremé Court case.

And as. far as the other Commiésion decisions,
Camille, did you want to add anything about those?

MS. SHELTON: No, nof on that, other than the
Supreme Court has repeatedly-said that the whole purpose
of Article XIII B, Section 6, was to prevent the state
from shifting costs to‘local agencies to profidera
service to the pubiic. That's been the purpose sincé the

earliest Supreme Court case in 1987, in County of

vLos'Angelés.

CHAIR SHEEHAN: - I want to ask Ms. Geanacou if
she wants to make any comments first, and then we can go
back and hear from some of the comments you may have.

MS. GEANACOU: ' Yes, Susan Geanacou, Department

of Finance. Thank you.

The Department of Finance agrees with the final

staff analysis as to this mandate for a couple of
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‘reasbns, one of which was just highlighted by the

Commiséion:staffvcounsel.

- In this cése,,there is no ﬁigher level of
service to the public from binding arbitfation following
impasse and bargaining.

~'In some of the cases just cited that I will not
repeat, those recent cases withinrthe_last couple bf
yéars have confirmed at.an appellate level that an
alleged increased cost of providing services to the
public dées not equél an increased level of services to
the public. Theose are two entirely different things in
the maﬁdates world. -That's confirmed in the most recent

San Diego Unified School District case and the somewhat

17

older City of Richmond case.

I'd also like to point out that many of the
activities claimed in the test claim are not required by
the legislation. I'm mindful, though, that the claimants

agreed that they would waive or stipulate to waive

" withdrawal of some of those claimed activities.

S0 nonetheless, I'd like to be on the record of saying
many of thosé activities are not required by theAtest
claim legislation,

And also, finally; the Commission'staff
analysis on page 15 points out importantly that sfrikes

by fire and police personnel are illegal under California
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law;'and‘that should‘be taken.into~consideration
significantly- by the Commiésion membersbin determining
whefher there could even be a higher. level of -service to
the public here from the élaimed.activities,

CHAIR SHEEHAN: Thanks.

Okay, questions -- were there guestions of the
witnesses?

(No audible response.)

CHAIR SHEEHAN: No?

All right, did you want to address a couple of
thinés? |

MR. LIEBERT: Yes. Let me just véry briefly
réfergnce the Richmond case. The Ricﬁmond case stands
for the proposition that if you have an increase in
benefits that'resuits in cost, that is not_reimburséble.

Wefve stipulated to that. That is what £hé_Richmond
case involved.

The Ca;mel case -- it's intereéting that the
opinion in the Carmel decision itself never makes
reference to the assumption or presumption that there
could have been the assumption that this was an increase .
in a level of service. Ahd, indeed, probably the facts
suggest that that is otherwise.

But the main-point I think that I want to make

is, the constitutional language talks about a new program
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or a higher level of service; I think the arguments that
we hear iS'the only televant standard is:the;higherflevel
of setvice. - I think- that is-belied in a. fair reading of
the cases by the definition of "program;" And you will |
note that the fifst element of the definition of

"program" does refer to services to the publics That is,

governmental functions of providing services to the

- public.

But then it provides the alternative, which
does not pertain -- does not, in its terms, mention
anything about service to the public. What it refers to
is a unigque :equirement that the'state imposes based on
its'polioy, a unique requirement onto the looal
government.

We are submitting that this is a perfect

example, this Code of Civil Procedure section series is a

perfect example of'the second element that is a law which

implements a stete policy and imposes unique requirements
on loCai governments that do not apply to. anybody other
than local governments.

And in our opinion, that does not address the .
issue of a highet level of service.
Most of the cases, indeed, involve a higher level of
service. That is, for example, in the case of San Diego .

Unified School District there was in existence a heéring
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procedure‘that was utilized in the case.of Student
Expulsions;ﬁ-And‘the mandaté“was:in'addition-to that~~.
policy. in the case of the sitﬁationiwhere you. had studént o
expulsions involving possessioh of firearms. And in the
other case, and, indeed, in the Carmel case you might
érgué, as apparently that case did, that providing safety
equipment‘islanradditional -— a-higher level of service

because the service is fire protection, and now we can

better protect the public against fire protection.

So the point, though, I'm trying to make is, those

are two distinct elements. And the higher level of

sérvice element is not the_oﬁe.that,we're relying on.
We're relying on the second prong.of the tést( and that
is,'where,thé state mandates a unique poliéy onto local
government.. |

MS. STONE: And, Madam Chairman, I'd just like
to add a pridr comment. | | |

In my prior incarnation, I was a chief deputy

" county counsel, and part of that, a deputy county counsel

to the County of Erean. AS a result of which/
notwithstanding.the Santa Ana case, which precludes and
makes strikés by peace bfficers illegal, we were»exposed
to a severe case of "slue flu." Blue flu is‘when you
have various and sundry representatives of your safety

officers call in sick. ,Basically, you have a work
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disruption, because these are unplanned abéenceé. And
it'S'sométimeSfdifficult.to»prove you have the blue flu .-
untii it’s-been-continging for a while. . But. you have'aT
major disruptipn to thé organization of your -- in this
case, it was the éheriff's Department -- you have issues

with'fegard to providing adequate services to the public

‘because of the fact that you have to make arrangements to

cover for these unplanned'abéences.

And this particular tactic, I have read, and
it's in the materials, is utilized becaﬁse peace officers
are not allowed to strike.

So when you're talking about strike-type
activities, even though strikes, per se, aré illegal for
both firefighters and peace officers, good |
employer-employee relations are inéumbent in order to be
able td protect the health and safety of the_populacé.
And I.think what we're trying>to say through this is that
it was the Legislature's intent‘that by creating this
particular legislation, which was declared
unconstigutional, it was to. avoid some of the employee

problems in thé past which had put fhe public safety at

"risk.

So, therefore,vwhereas I totally agree with Mr. Liebert,
that this has satisfied the prong of basically being

unique to government, to discharge a legislative policy,
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I also believe that this 1egislation was very clear in

~its intent to provide a service to the public which is

- clearly making sure that there were no employee

disagreements that could affect the provision of both

fire and police,. which have been found in Carmel Valley
and other cases. to-be two of the most'p:imary |
govefnmental services which local government provides to
its citizens.

Thank you.

CHAIR SHEEHAN: All right.

Did staff want to address any of those final

issues? Specifically, the --

MEMBER WORTHLEY: The second prong.

CHAIR SHEEHAN: .Yes, the second'prong in térms
of the dgeneral requiréments.

MS. SHELTON: There are several elements to /
finding a reimbursable State—mandated pfogram. And you
have to satisfy each element to get reimbursed;‘ And the
first is that there has to be a mandated activity imposed
on the agency. Second, those activities have to
constitute a érogram. And Mr. Liebert correctly has
defined what the program means.

| Third, you have to have a new program or higher

level of service. And there, repeatedly the courts have

said it has to provide a service to the public, to make
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thaﬁ finding.

And then fourth, there hés;to be increased
costévmandated;byfthe‘state for the-activities that are
required by statu£e. ' |

CHAIR SHEEHAN:V What about --

. MEMBER OLéEN:» Tﬁevaséumptioﬁs.""

CHAIR SHEEHAN:_ Exactly, the requirément -—- or
the issue that the mandate is not required across the
board? They referred back to the workers'»comp case. I
don't know which one of you made that -- |

MS. SHELTON: I would need'clafificatidn of
that.

MS. BORZELLERI: Could yourrepeat the comment?

I didn't hear what you said.

CHAIR SHEEHAN: They keep talking about that
it's not a requirement across the board -- you know, not
unique to government.

MEMBER WORTHLEY: It is unique. =

CHAIR SHEEHAN: I-mean, it is unique to
government.

MS. SHELTON: No, it is unique to government,
and that.satisfies the test that it's a program subject
to Article XIII B. |

CHAIR SHEEHAN: Right, because you get to the

part of the local government or essentially the school

Daniel P. Feldhaus, CSR, Inc: 916.682.9482 - 101




10

11

12
13

14

16
17

18

19

20
21
22
23
2%

25

15

Commission on State Mandates — July 28,2006 .. .
district.

MS. SHELTON:" Right. - You get- to-the next
‘element, ‘that -it's a new program or higher level of-
service. ;And for that element, you need £o_show_a
service to the public. |

CHAIR SHEEHAN: Right.

MR. LIEBERT: VIf I may say SO, our disagreemgnt
onvthe law in this regard is that the higher level éf
service is one aspect of it. In other words, when you
are providing a higher level of service to an existing
program, the other element is that you are creating a

new program. And when you create a new program, we

- respectfully disagree that in every case yourhave to have

that- new program provide services to the public. I don't
think that the cases stand for ﬁhat proposifion.

The San Diego case, which has some language
which arguably could be interpreted that way, 1s a case
that involved a higﬁer»level of service to an existing
program. It did not'involve a new program. And so I
think we haVe a bit ofra legal disagreement on that.

CHAIR SHEEHAN: Okay,vi Camille?

MS. SHELTON: :The courts have defined a new
program or higher lével of service the same; They both
have to provide a service to the public. And when’you‘re

-looking at that, yQu'ré just looking to see if that
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activity that is newly required provides a service to the

public. P R
- CHAIR SHEEHAN: . Okay.. Did.you have a question?

MEMBER WORTHLEY: No. I have a'comment. I'm

- just holding my comment.

CHAIR SHEEHAN: Oh, okay. --

Did you have é questidn?

MEMBER WALSH: I have a comment.

CHAIR SHEEHAN: Okay; does that clarify?
Yes, because that was the one thaf I think some of the

Members were getting. And maybe it was just the jargon

or the wording that was being used in terms of that.

Did you want to address'anythinglelse?

(No audible response.) |

CHAIR SHEEHAN: Okay, qﬁy other questions from
the Commission members on this one?

But I think it ﬁelped clarify the issue that is

made, thanks, in terms of higher level of service.

I understand your comments on the strike issue.  As I

say, nonetheless, étrikes are illegal, regardless

-of what may actually happen out there, I guess is the way

I'm looking at the statute in that regard.
Ms. Higashi?
MS. HIGASHI: 1I'd like to get a clarification

from the claimants' representatives, turning to page 7
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of the staff analysis, the page thaf has the continuatibn'
of'the bulleted activities that are sought for
reimbursementf Ce TH TR - SRR . -

CHATR SHEEHAN: Right.

MS. HIGASHI: I_justiwant you tb clarify for us
and designate'exaétly which‘bulléted activities that you
are withdrawing officially today?

MR. LIEBERT: Let's see, tﬁe'second, on page 7,
thg second one from the top, the last one on page 7,
and Pam Stone also —-- |

MS. STONE: Wait,-it‘s this one.

MR. LIEBERT: That's last one.

MS. STONE: Yes, the last one.

MS. SHELTON: The second one says time-of the
agency negotiators to negotiate -- |

Mﬁ. LIEBERT: Are we talking about -- I'm
taiking about page 7. Do we have a different --

-MS. HIGASHI? I'm on page 7.

MEMBER WORTHLEY: -The third bulleted point.

MS. STONE: This is why we have different
paginated'copies. |

'MS. HIGASHI: So why don't you read it to us?

MS. STONE: The last paragraph thaf says,
"Additional intangible cost eleﬁent at fhe last best

offer phase of «-negotiations involving enhancements to
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compensation packages that may be added when the local

‘agency perceives possible“vﬁlnerabilities,“ et cetera.

"We are also" --
MEMBER WORTHLEY: Costs of implementing the
award.

MS. STONE: -- "costs of implementing the award-

-above and the cost of inevitable litigation" -

CHAIR SHEEHAN: So the last three bullets?

MS. STONE: No, I take that back. Just "the

costs of implementing the award," above those and "any

additional -- and additional intangible costs." Those
two.

MS. GEANACOU: Leaving in “cbsts of inévitable
litigation"?

MS. STONE: Yes.

MS. SHELTON: Can I just ask a clarification,
too?

Are you still segking reimbursement for the
litigation costs?

MS. STONE: Pardon?

. MS. SHELTON: Are you still seeking'
reimbursement for the litigation costs to deem that
statute unconstitutional?

MS. STONE: Yes.

MS. SHELTON: = -I'll just state for the record
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activity is not mandated by the state.

-MS. STONE: - Right. We will concede that it is

‘not mandated by the state --

it.

elements.

MR. LIEBERT: So apparently we are withdrawing

MS. STONE: We are? Okay. ..
MS. SHELTON: You are?
MS. STONE: Sorry. Yes.

MR. LIEBERT: So we're withdrawing three of the

MS. HIGASHI: Okay, so it's the last three.
CHAIR SHEEHAN: The last three.
MR. LIEBERT: - Not the last three.

MEMBER WORTHLEY: The litigation costs, the

first bullet point.

costs?

apologize

MS. STONE: The first one.

CHAIR SHEEHAN: The very first litigation

MS. HIGASHI: Right. Yes, sorry.

CHAIR SHEEHAN: So that is the amended claim.

‘MS. HIGASHI: On page 6.

MS. STONE: ‘Now, we've got clarification. I
to the Commission.

CHAIR SHEEHAN: Just so that we understand in

- terms of those. ° -
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Are there any otﬂer questions from -- or
comments?

- MEMBER: WORTHLEY:  I'd like to make a comment.

CHAIR SHEEHAN: Reflections on the discussion?

MEMBER WORTHLEY: We focused on the increase
and the actual level, but the other languége there says
"or quality of governmental. services provided to the
public." And I understand that, in-‘a citatioﬁ'that was
read! that increased costs do not necessa:ily reflect
increased quality.

Noﬁ, I would submit to anybody if the state
passed a law that' says every agency has to pay their law
enforcement officers a beginning saiary of $100,000
apiece, we would be hard pressed to say that that |
wouldn't increase‘the quality of:thé people that would
appiy for thé work.

Wheré do you draw this liné? I'm afraid -- I
mean, how can you disassociate increased costs with no
affect on quality?

| Another affect isvthat-if by increased costs,

you affect gquality the other way. Because now all of a

bsudden, you've got X-number of dollars for the

governmental entity to spend on law enforcement or any
other kind of requirement, and now you impose additional

costs on that county, there's no addibiqnal money coming
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in so, therefore, you have to cut, and you actually have
a reduction in services.
I just really struggle with this concept that

there is not a correlation between increased costs and

‘that especially when it benefits the employee. In this

case we're talking about-arbitration. -What's the whole

‘point of binding arbitration? Well, certainly the

employees are trying to increase their income or their
penefits. And what does that do? It means a higher
quality pérson applies for the'wdrk;

If you go back -- I aiso iooked at that
language from the State Legislature, and it télked about
as a -- you éould refer to that as being, the existing,

situation is that people are unhappy in their work. So

"you have an issue of quality about how they'ré affecting

their job, how they're doing thelr job because they're

-unhappy about their pay.

So as we increase their compensation, then
hopefully we're fixing that problem. That's an
enhancement. That's a qualitative issue; and I really

strugglé with the idea that we somehow divorce that. And

. I don't care aboﬁt court decisions because I think the

courts haven't had the right kind of case to decide when
do you make that decision.

It seems to me compensation is right on the
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ﬁark, in terms of quality and affecting quality of
servicé.

- MS. BORZELLERI: --Wel_l,. I think with binding ...
arbitration you could end up either way. I mean; you may
end up with enhanced salafy or not.

MEMBER WORTHLEY: Well, may I Say to thath the
counties are fhe opeé who opﬁose-binding -- and the state
agencies opposé binding-arbitfation; not.thé employee

groups. That should tell you something right there. If

it were the other way around, then the governmental

agency wouldn't care.

MS. BORZELLERI: Right. Except we don't really

~have any direct facts on the record about that. It's a

difficult issue, I agree with you.

MS. SHELTON: I just need to state that the-
Supreme Court in the San Diego case séid that thésé same
arguments were raised in the prior cases that they
reviewed. And they said even though tﬁeré could be a
highef quality of service provided to the public, there
is still no higher level of service because it's jﬁst a
benefit to the employee.

MEMBER WORTHLEY: What's the purpose of saying
that word then, "quélity"? I don't understand - |

MS. SHELTON: I'm on page 876 of the decision,

and I can read it. a
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MEMBER WORTHLEY: Well, I'm reading your

analysis that just says that cases have consistently held

that additional costs, blah, blah, blah, in the absence

of some increéée'in the actual level or quality of
governmehtal services.

Ms. SHELTON: -Right, and then go on with the
decision on page 876 where the Court is reviewing the
Richmond case, and it says that the Cdﬁrt there -- or the
legislation there did not constitute a higher level of
sérvice to the public.  The Court of Appea; arrived at
the detérminafion even though this might have also been

argued in the Coﬁnty of Los Angeles and City of

Sacramento that the benefits may generate a higher

quality of local safety officers and thereby in a general
and indirect sense prqvide the public with a higher level
of servicé by its empiqyees. And it was rejected. It
was not approved as a reimbursablé state—mandatéd
program.

MEMBER WORTHLEY: Which case was that agéin?

MS. SHELTON: It was summarized by. the Supreme

Court in the San Diego Unified School District case.
MS. HIGASHI: 1It's in your record, Item 22,
Tab A, page 111, the top right-hand corner.
CHAIR SHEEHAN: All right. -

MEMBER OLSEN: Madam Chair?
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CHATIR SHEEHAN: Ms. Olsen?

MEMBER OLSEN: It seems to me that the issue

‘here is the directness of the correlation_between the -

things, and I think we're faced with this Consrantly

‘here. 1In some way, everything government does ultimately

affects a public outcome.

So from my perspective, binding arbitration --
you don'r require binding arbitratien to directly
increase benefits to employees. You provide binding
arbitratien to provide a way of dealing with a conflict
between embloyees and employers.

Now, ultimately, thet may»result in higher
benefits, but tﬁar's not a direet outcome of requiring

binding arbitration. I think for me the issue is the

‘directness of this construct here.

CHAIR SHEEHAN: Okay, did you want to comment,

. Mr. Walsh?

MEMBER WALSH: I'm ready to vote.

CHAIR SHEEHAN: Diq you want te add something
now?

Why don't you introduce yourself?

MR. BURDICK: Allan Burdick on behalf of CSAC
SB 90 Servieer

You just wanted to make a couple of comments

related to this and some clarifications, because thie
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test claim was actuélly filed at the request of.the
California State Association'of Couﬁties and the League
of,California Cities as they were pfoceeding~with their
lawsuit, and felt that in the event that_they.had not.
been successful in that lawsuit, they wanted‘to-makelsure
they were then protected for ‘their reimbursement of theée
particulaf cdsts from going on, which included -- as
everybody knows, an extremely major piece of legislation
and public policy issue, one in which the state
government hés chosen not to apply to itself but only
uniquely fo loéal government.

So this is clearly a unique program that was

~placed:on local government.

I think at this point I just wanted to comment on the

cost issues, because I think we're saying this is the

process issues that are being claimed in here, as it 1is

-an expansiOn and a complication, if you will, of the

collective baﬁgaining process by adding binding interest

-~ arbitration. This makes a major difference in that

bargaining process.

And - so iike the Meyers—Milias—BrownnAct which
Mr. Liebert.reférred to, which was'adopted in 1979, I
think would have been a reimbﬁrsable,state mandate had it
been after 1975. And I think every time Commission

members talk and cite about increased costs, in this case
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of a benefit or not a public éervice, thén.that cost
shoﬁldn't‘be;reimbupsed. ‘But I think Paul Gant turns
ovér=in his grave every time he hears that particular -
cOmﬁent becéuse, obviously, that was the intent if you're
placing é cost on iocal government that they should be
reimbursed.

| I think I just wanted to point out that the
cost issue right now is one that is being litigated. You
continue to test claim on the basis that that's the
primary issue of the lifigation before you on a CSAC .
Excess Insﬁrance.Authority that is bging-challenged. I
know you may Have discussed that today in your public
sessioﬁ. So I just kind of wanﬁed it to clarify that,
we're looking at areas that I don't think it's not a
position thét césts_——'and would agree with Cémmissioner
Worthley, that if you increase the cost and‘a benefit to
somebody, ébviously, that's a benefit, as well as an
increased cost that was intended under here.

So I just wanted to kind of clarify that as to
why that is and the importancejof this as you go back and
look and say, "Well, you know, this is just a couple
yearé of time between when the iaw Qas enacted until the
court case.” But this is very critical because of the
precedentiai nature.

And I might say that the Attorney General, as
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thisvlégislation-was doing thfough the process,,issﬁed
opinions which indicated that had, youuknOWf‘binding
interest-arbitratiqn-for-their perspective, that not only
the process would have been reimbu:sable; but if the

finding was greater than the final last, best offer of

- the local agency, that that ingreased cost would have

been reimbursable.

So, you know, I'm not an attorney and I know
there's a lot ofAdiscussion going on out there; but I -
wanted to remind you that this issue is before you; that
you did éontinue a test claim on thatvparticular basis,
and that local government does nét agree that an
inéreésed cost is not a -- should not be reimbursed if
you're basing it simpiy'on the costs.

Thank you.

CHAIR SHEEHAN: Thanks.

MS. GEANACOU: I have a question. There's hd
request to continue this matter pending thiS‘matter; is
there? | |

MR. BURDICK: No, no, this was a.matter today,

‘the County of Los Angeles, and the issue was simply on

“the basis of the increased cost in that particular case.

MS. SHELTON: Well, that case dealt-with
workers' compensation. So it was more aligned to the

program that's pending on appeal.
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MR. BURDICK: But the issue there is increased

costs. ’ |
.-MS.. SHELTON: Right, dit's. the same issue.

MS. HIGASHI: I just had a couple of comments
that I wéntéd té offer, aﬁd then just a question I wanted
to aék‘the-QlaimantS' representatives.

First, I just wanted to point out for the
record that the Collective Bargaining decision that has
been_diséuséed, the test claim decision on the Rodda Act;

that was actually a decision made before any of this case

law that's being cited to today had appeared. And the

substance of that decision is basically 6ﬂe_or two
sentences saying that it was approved. And thé
Commission has never re&isited any ofrthose-issues; They
have certainly added to it by adding one additional tesf
claim,thét_was-related to that program.

‘ CHAIR SHEEHAN: Okay.

MS. HiGASHI: I'd also like to ask the
claimanﬁé the question,.since this test claim was filed}
relatively eérly,»after the law was ehacted, I wanted to
find out if there was any reportvas to how many
jurisdictions actually did participate in binding
arbitratiqn, and whether or not the claimant had actually
entered in£o binding arbitration as a result of this

statute, just because there's no evidence in the record
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as to that‘iséue.ﬂm~

MS-. STQNE:; There is evidence that I am
persénally“aware of, of one county being forced into
binding interest arbitration, which resulted in an award
higher than the last, best, final offer.

T cher-entities had other negotiations leading.
up to it but did not enter. They did the pre-stages but
did not enter into the sﬁage of bindiﬁg'inﬁerest. 'They
didn't get as far as én arbitfation deéision.

| MS. HIGASHI: So if_your‘position-Were

approved, are you suggesting that there might only bé one
claimant? |

MS. STONE: There woﬁld be some claiménts -=
it's my understanding that there Qould be some claimants
with regard to the initial start-up cost, but there was
only one agency that went the whole way 

I'm_sdrry, I don't know if I broke it (pOinfing,
to micrqphoné).

Thank you;

CHAIR SHEEHAN: Did that clarify?

MS. HIGASHI: That's a;l. |

"CHAIR SHEEHAN: Okay.

‘MR. LIEBERT: I guess just one.

CHATR SHEEHAN: Sure.

MR. LIEBERT: ' Just to clarify. Our primary -
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concern are the costs related to_the process.

‘. CHAIR SHEEHAN: - Preparing for-it, right. And
on your,bullets,gaéwyou-go-through—thatf_at'least it's
clear to this member, and I'm sure to the other membérs,
that it lays outithose iésues, yes. Not what may result
at the end, but the preparation, tralnlng, those issues,
yes. | |

MR. LIEBERT: Right.

MR. BURDICK: If I could just makejone comment
to clarify on Paula's point.

If thlS is approved and we get to parameters
and guldellnes and go through that process and these
activities are_there, there may be a number of agencies

that qualify for increased costs related to that process

‘in the event that binding interest arbitration may have

been taised'by the labor unions or other things they were

doing dealing with this. So I don't think we want to say

‘that it is a single agency may be the only one.

I do not think there will be substantial claims

}'in this particular process. But, obviously, there are

going to be some one-time costs going through ~-- of the
law, and préparing the people, what héppens, yoo know,
the change in the law and what this program does.

And I think, you know, actually we have a gentleman

sitting at the table who initiated this, who'provided
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o

some-substantial.training to local agencies so.they.wogld
be able to comply with-thisi~ " |

CHAIR SHEEHAN: If I understood whap Paula
said, it was that there was - the clarification that

there was actually one entity that resulted in an

_arbltratlon decision -- or that had an arbitration

decision that resulted in increased costs, regardless of

the prep cost and all of that. I think people --
~ MS. STONE: Right, right, that's correct. But there are

.a lot of agencies that had the initial prep costs, and it

looked like they weré starting to go into the process,
who started the process. |

CHAiR SHEEHAN: And then it got --

MS. STONE: And then for whatever reasoh, it
evaporated, yes.

But there‘s,only‘one entity that I'm aware of
that went through the whole way.

CHAIR SHEEHAN: Right, and got the --

MS. STONE: The finai arbitration decision.

CHATR SHEEHAN: Right. I think we understood
what she wés saying. |

Paula, did you want to add anything?

MS. HIGASHI:  Well, I just wanted to note that
this analysis really doesn't go into a detailed analysis

of whether the allegations raised by claimant are, in
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fact, mandated by the statute or if the Commission were
to approve a test claim on their behalf,‘whether'they
would, in fact, still be reasonably necessary to
implemeht ﬁhe mandate. |
CHAIR SHEEHAN: Right, right. A different
issue.
All right, any other discussion on this?
(No audible response.)
CHAIR SHEEHAN: If not, then the Chair would
entertain a motion.
MEMBER WALSH:-  So moved. _
CHAIR SHEEHAN: Okay, so Mr; Walsh moved the
staff recommendation.
Is there a second?
MEMBER GLAAB: Second.
' CHAIRSHEEHAN: All right, we have a motion and
a second to adopt the staff recommeﬁdation.
All those in favor, say "aye."
(A chdrus of "ayes" was.heard.)
CHAIR SHEEHAN: Opposed?
MEMBER WORTHLEY: No.
CHAIR SHEEHAN: Mr. Worthley -- I think that
 wés it -- is voting no.
So the motion carries.

® Thank you all.
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MS. STONE: Thank you very much.
~ MS. HIGASHI: : This brings 'us to Item 11. -~~~

. .CHAIR SHEEHAN: - The Proposed Statement of

Decision. Go ahead.

Ms. BORZELLERI: Yes, the only issue before the
Commission is whether the Statement of Decision reflects
the Commission's'decision.

We will reflect issues that have been dealt
with here in the -- Camille, help me out here.

MS. SHELTON: Just to indicate that the
claimant here today waived their request for ﬁhe certain
costs for litigation and the benefit costs. We will note
the testimony in the Statement of Decision.

CHAIR SHEEHAN: That it will be.amended to
reflect that. |

So»with that --

MEMBER OLSEN: So moved.

CHAIR SHEEHAN: -= notéd, we have a motion by
Ms. Olsen -- |

MEMBER WALSH: Second.

CHAIﬁ SHEEHAN: -- and a second by Mr. Walsh.

All those in favor, say "aye."

(A_chorus of "ayes" was'heard.)
' CHAIR SHEEHAN: Opposed?

MEMBER WORTHLEY: '"No.
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CHAIR“SHEEHAN: Mr; Worthley is reflected as
voting no. : -

SO’Iteﬁ 12- and- 13 have been postponed. e

MS. HIGASHI: Yes. This brings us.te Item 14.

‘CHAIR SHEEHAN: The Modified Primary’flection
test:claim;- ' ot A

MS. HIGASHI: Correct. And this item will be
presented by Commission Counsel Katherine-Tokarski.

Ms. STONE: I'm still here.

- CHAIR SHEEHAN: Right.

MS. STONE: Ahd‘IFm going to be here again.

CHAIR SHEEHAN: - The timing is good on these.

Okay. And, Katherine, you're doing this one?

MS. TOKARSKI: Yes.

CHAIR SHEEHAN: Great.

MS. TOKARSKI: Good afternoon. This test claim
filed'by.Orange County deals with changes to the partiSan
primary system in California. In 1996( the voters
adopted Proposition 198 of the Open Primari Act.

] Statutes of 2000, Chapter 898, largely repealed’
and égacted the Elections Code seetiqns that had been
amended by Prop. 198 following the U.S..Supreme Court
decision findihg that that pfoceéséﬁ@pwas |
unconstitutional. |

However, by.amending a few of the Elections
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" EXHIBITA

o BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

INRE TEST CLAIM: | CaseNo: OLTGO7 + = ° . %
: S g |- Binding Arbitration ' o

.Code of Civil Procedure Sections 1281.1, 1299, , o

1269.2, 1299.3, 1299.4, 1299.5, 1299.6, 1299.7,

1299.8, and 1299.9; STATEMENT OF DECISION PURSUANT

Statutes 2000, Chapter 906 TO GOVERNMENT CODE SECTION 17500

ET SEQ.; CALIFORNIA CODE OF
 REGULATIONS, TITLE 2, DIVISION 2,
CHAPTER 2.5, ARTICLE 7
Filed on October 24, 2001 by the City of o |
Palos Verdes Estates, Claimant. - (Adopted on July 28, 2 006)
' STATEMENT OF DECISION.

. The Commission on State Mandatés ("‘C'c;rnmissidn”) heard éligl decided this test claim during

a regularly scheduled hearing on July 28, 2006, Pamela Stcfie, Dan Dreiling, and John Liebert

appeared on behalf of claiment City of Palos Verdes Estates, Susan @eanacou appeared on
behalf of the Department of Finance. T

~The law applicable to the Commission’s determination of a reimbuirsable state-mandated
© program is article XIII B, section 6 of the California Constitution, Government Code section
17500 et seq., and related case law. . - : ' -

. The Commission adopted the staff analysis at the hearing by a vote of 6-1 to deny this test ’
Summary of Findings . 7
This test claim involvés legislation regarding labor relations between local agencies and their -

law enforcement officers and firefighters; and provides that, where an impasse in negotiations -

has beeﬁsdeql_aréd, and if the employee organization so requests, the parties would b_é subject
to binding arbitration, _ ' : L | _

The test clairh legislation was effective on January 1, 2001, but was declared unconstititional
by the California Supreme Court on April 21, 2003, as violating “home rule” provisions of the
California Constifution. The claimant requests reimbursement from the effective date of the
“legislation (January 1, 2001) until the court determined the legislation unconstitutional on

April 21, 2003,

- Thus, this test claim presents the following issues: ' L
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* Can legislation deemed unconstitutional by the court create a reimbursable state- _
mandated program during the time the legislation was presumed constitutional? | ' "

 Does the test claim statute impose & reimbursable state-mandated program on local
agencies within the meaning of article XIII B; section 6 of the California Constitution?

The purpose of article XIII B, section 6, is to prevent the state from forcing programs on local
governments without the state paying for them. Applying the court’s ruling, that the test claim
legislation is unconstitutional retroactively to the original effective date of the legislation could
have the effect of forcing programs and costs on local governments withiout the state paying for
them during the time the test claim legislation was presumed constitutional (from’ ,
January 1, 2001, through April 20,2003), Because binding rights or obligations in the form of
- reimbursable mandates could have been created while the test claim legislation was presumed
to be corstitutional, an analysis on the merits is conducted in order to determine whether the
test claim legislation did in fact mandate a new program or higher level of service and impose
costs mandsfed by the state during that period of time. : ‘

‘However, the Commission finds that the test claim legislation does not constitute a new
program or higher level of service, The test claim legislation requires the local agency to.
engage in a binding arbitration process that may result in increased costs associated with
employes cormpensation or beriefits: The cases have consistently held that additional costs
alone, in absence of some increase in the actual level or quality of governmental services
provided to the public, do not constitute an “enhanced service to the public” and theiefore do .
not impose a new program vi higher level of servics eii local governments within the meaning
of article XIIT B, section 6 of the California Constitution. Since strikes by law enforcement o
: ofﬁcéré'angl fire services _personnel m:e,Hrohibitéd by law, no successful argument can be made I

that tﬁef"qe’é“t claim Tegislation affects law enforcement or firefighting servicé io the public.
| BACKGROUND |

This test claim addresses legislation involving labor relations between local agencies and their
. law enforcement officers and firefighters, and provides that, where an impasse in negotiations
has been declared, and if the employee organization so requests, the parties would be subject
to binding arbitration. - - ‘ : ' :

Since 1968, local agency ldbor relations have been governed by the Meyers-Milias-Brown
Act.! The act requires local agencies to grant employees the right to self-organization, ta form,
join or assist labor organizations, and to present. grievances and recommendations regarding
wages, salaries, liours, and wotking conditions to' the governinig body. The California
Supreme Court Has recognized that it is not unlawful for public employees to strike unless it
'has beén determined that the wotk stoppage poses an imminent threat to public health of
safety.2 Employees of fire departments and fire services, however, are specifically dehnied the
right to strike or to recognize a picket line.of a labor organization while in the course of the

! Government Code sections 3500 et séq.; Statutes 1 968,.chap,ter 1350. _ |
2 County Sdnita;‘ion Dist: No. 2 v. Los Angeles County Employees’ Assn. (1985) 38 Cal.3d 564. R |

n
1

102




T Govennﬁent _(;ode section' 3505.1.

pexformance of their ‘ofﬁcial duties.’ Additionélly, the Fourth District Court of Appeai has
held that police work stoppages are per sé illegal,’ - L c

‘Under the Meyers-Milias-Brown Act, the local emplbyei' establishes rules and regulations |

regarding employer-employee relations, in consultation with employee organizations.” The
local agency employer is obligated to meet and confér in good faith with representatives of
employee bargaining units on matters within the scope of representation.6 If agreement is
reached between the employer and the employee representatives, that agreement is
memoriglized in a memorandum of understanding which becomes binding once the local
governing body adopts it,] ' :

Test Claim Legislation

The test claim -le_gi'sla’c-ior-l8 added several sections to the Code of Civil Procedure providiﬁg_
new, detailed procedures that could beinvoked by the employee organization in the event an
impasse ifi riégotiations has been déclared. Section 1299 ststed the following legislative intent:

The Legislature hereby-finds and declares that strikes taken by firefighters
.and law enforcement officers against public employers are a matter of
statewide concern, are a predictable consequence of labor strife and poor
motale that is often the outgrowth of substandard wages and benefits, and

W " arenot in the public interest. The Legislature further finds and declares that

.
-l

" the dispute resolution procedures contained in this title provide the
- - gppropriate method for resolving public sector labor disputes that could -
otherwise lead to strikes by firefighters or law enforcement officers.

- TItis.the intent of the Legislature to protect the health and welfare of the

=  public by providing impasse remediesnecessary:to. afford public employers
the opportunity to safely alleviate the effects of labor strife that would. -
otherwise lead to strikes by firefighters and law enforcement officers, Itis

 furthet the infent of the Legislature that, in order to-effectuate its -
predominant pirpose, this title be construed to apply broadly to all public
employers, including, but not limited to, charter cities, counties, and cities
and counties in this state. ' ' :
It is not the intent of the Legislature to alter the scope of issues subject to

. collective bargaining between public employers and employes organizations .
representing firefighters or law-enforcement officers. - :

The provisions of this title are intended by the Legiélafure to govern the
resolution of impasses reached in collective bargaining between public

31 abor Code section 1962.

* City of Santa Ana v. Santa Ana,Polibe Benevolent Association (1989) 207 Cal.App.3d 1568.

% Qovernment Code section 3507.

§ Government Code section 3505,

* Statutes 2000, chapter 906 (Sen. Bill No. 402).
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“employers and employee orgamzatwns representmg fireﬁghters and law
enforcement officers over economic issues that remain in dlspute over the1r
respective interests. . : -

The legislation provided that lf an unpasse WB.S declared after the parties exhausted their
mutua] efforts to réach agreement over matters within the scope of the negotiation, and the

parties were unablé to agree to the appointment of a mediator, or if a. mediator agreed to by the’

partiés was unable'to effect settlement of a dispute between the parties, the employee
organization could, by written not1ficat10n to the employer, request that their differences be
submitted to an arbitration panel.’ Within three days after receipt of written notification, each
party was required to desi gnate one member of the panel, and those two members, within five
days thereafter, were required to desighate an additional impartial person with experience in
labor and mandgement dispute resolutlon to act as chauperson of the arbitration panel. 10

The arbitration panel was requued to meet with the pa1't1es within ten days after ita
establishment, or after any additional periods of time mutually agreed upon.!! The panel was
authorized to make inquiries and-investigations, hold hearirigs, and teke any other action,
including further mediation, that the panel deemed appropriate.'* Five days prior-to the

commencemesit of the arbitration pangl’s hearin s, each of the parties was required to submita |
p g

. last best offer of settiement ori the disputed i issues.”® The panel decided the dispuited-issues
-separately, or if rhutually agreed, by selecting’ the last best offer package that most neaﬂy
complied with spec1ﬁed factor 5.14 .

~ The panel then dehvered 8 copy of its decision to the partles, but the dec1s1on could not be
publicly disclosed for five days.'> . The decision was not binding during that period, and the
parties could meet pnvately to'resolve their-differences and, by mutusl dgreement, modify the.
panel’s decision.'® Attheend of'the five-day period, the decisioh as it may ‘have been
-modified by the partles was publicly disclosed. and bmdmg on the parties.’

Code of Civil P1oeedure section 1299.9, subd1v1s1on (b) provided that, unless- otherw1se
agreed to by the parties, the costs of the arbitration pr oceeding and the expenses of the
arbitration panel, except those of the employer representatlve, would be borne by the employee
‘ 01gamzat1on S o

? Code of Civil Procedure section 1299.4,: subdivision (a).

' Code of Civil Procedure section 1299.4, subdivision (b).

" Code of Civil Plocedure section 1299. 5, subd1v1s1on (a).

' Ibid, | |
B3-Code of Civil Pro’cedure section 1299.6, subdivision (a). -
Mg ) |

** Code of Civil Procedure section 1299.7, subdivision (2).
¢ Ibid. . o

"7 Code of Ci\;il Procedure section .1299.7, subdivision (b).

104




" Test Claim Lezzslatzon Declared Unconstztutzonal

‘The test claim leglslatlon in its entirety was declared uneonstltutlonal by.the California
- Supreme Court on April 21, 2003, as violating portions of article XI of the California . _
Constitution.'® The basis for the decision is that the 1eg151at10n 1) depnves the.county of its

" authority to provide for the compensation of its employees as ‘guaranteed in article XT, -

section 1, subdivision (b); and 2) delegates to a private body the power to interfere with local
agency ﬁnanc1a1 affairs and to perfotm a mumc1pa1 function, as prohibited in srticle XI,
- gection 11, subd1v1s1on (a) .

Claimant’s Posmon

The claimant contends that the test claim leglslatlon constitutes a re1mbu1sable state-mandated
program within the meaning of article XIII B, section 6 of the Cahforma Const1tutxon and
Government Code.section 17514, :

Clalmant asserts that costs for the followmg aot1v1t1es w111 be incurred and are relmbursable

e Costs for training agency management counsel, staff and members. of governmg
~ bodies regarding SB.402 as well as the intricacies thereof. _
» Costs incident to restructuring bargammg units that include employees that are coveled v
by 8.B. 402 and those which are not covered by SB 402. :
" Increased staff time in pr eparmg for negotiations in order to collect and compﬂe _
comparability data speclﬁed in Code of Civil Procedurs, section 1299.4.
= Increased time of agency negotlators, including staff, oonsultants, and attorneys, in
handling two track negot1at1ons those economic issues which are subject to SB 402
_ arbitration and those issues which are not subject to arbitration. ~
e Time'to prepare for and consult with the governing board regardmg the last best and
final offer to be submitted to the arbifration panel.

o .._® Time to prepare for and participate in any mediation process.

» Consulting time of negotiators, staff and counsel in selecting the agency panel member.
e Time of'the agency- negottators, staff and oounsel in vettmg and seleetmg a neut1 al
arbitrator,
Time of the agency negotiators, staff and counsel in br1efmg the agency panél member
» Time of the agency negottators staff and counsel in preparmg for the arbitration
_ hearing,
e Time of the agency negotiators, staff and coumsel in vettmg, selecting and p1epar1ng
' expert witnesses. _
e Time of the agency panel member e.nd attorney in pre-arbitration meetmgs of the panel.
¢ Staff and attorney time involved in discovery pursuant to Code of Civil Procedure,
. sections 1281.1, 1281.2 and 1299.8.
o Staff, attorney, witness and agency, panel member time for the heari 1ngs
Attorney time in prepanng “the closi smg brief.

- 18 County of szerszde 12 Superzor Court of szerszde County (2003) 30 Cal.4® 278 (County of
Riverside).

9 County of Riverside (2003) 30 Cal.4" 278, 283.
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- s "Agency panel member time in consulting in closed sessions with the panel, - _
s Time of the attotney, negotiators, and staff in consulting with the agency panel member
. prior to the issuance of the award.- T _ . . _
.- »  Time of the attorney, negotiators, staff, agency panel member, and governing board
- consultingregarding the award and giving directions to agency negotiators,
- * Timeof the agency negotiators.to negotiaté with the union’s negotiating
. representatives based on the award. " T :
~*  Costs of inevitable litigation regarding the interpretation of critical provisions of the
law which are ambiguous, including the. fact that the act covers “all'other forms of -
remunetation,” and covers employees performing “any related duties” to firefighting
and investigating, - _ - _
- Claimant argues, in its April 13, 2006 comments on the draft staff analysis, that “[a]s of
Jenuary 1, 2001, local government officials had no alternative other thani to enforce the-
~.provisions of this legislation, otherwise they would be subject to a writ of mandate to compel
binding arbitration.” Claimant further states that “[i]n fact, it was because the County of
Riverside refused t0 éhgage in binding arbitration that the writ of mandate aétion was
commenced ageinst it, resulting in the decision of thie Supreme Court which made this test
claim legislation ifivalid as being unconstitutional.” Claimant believes the cases cited by

Commission staff in the analysis are nat on point.

Claimant also points out that as legislation goes through the process of being adopted “there
are a plethora of committee hearings and analyses performed” and “if there is any risk fora -
statute being déclared unconstitutional, it should be boine by the State, which has the
resources for a full and complete analysis of pending legislatjon prior to enactihént.” Claimant
concludes that “[I]ocal aythorities have no alternative than'to assure that legislation is valid
unitil such time as it is declared unconstitutional by thé courts of the State of California.”
Therefore, the Commission should ﬁ.nd'that'Binding Arbitration was a reimbursable, mandated
program from its effective date until it was declared unconstitutiondl, =~ =

At the hearing, claimant withdrew three of the activities originally claimed for reimburseient
in the test claim: 1) litigation costs for determining the constitutionality of Statutes 2000,
chapter 906, Senate Bill No, 402, including actions for declaratory relief, opposition. petitions

© . 1o compel arbitration, and resultant appeals; 2) costs of implementing any arbitration award.

above those that would have been incirrrad under the agency’s last best arid final offer; and = -
3) the additional intangiblg cost element at the last best offer phase of negotiations, involving
“enhancements” to compensation packages that may be added when the local agency perceives
possible vulnerabilities in its negotiating position, estimated to be an oveiall 3% to 5%
increase based on the most recent negotiations with the Palos Verdes Estates Police Officers’
Association. Claimant’s representafive also testified she was aware of only one local agency
that had engaged in a full binding arbitration process since the test claim statute was enacted.

Department of Finance Position

Department of Finance submitted comments on the test claim concluding that the

. administrative and compensation costs claimed in the test claim are not reimbursable costs
pursuant to article XIII B, section 6 of the California Constitution, based on various court
decisions and the provisions of the test claim legislation. Specifically, the Department asserts

~ that: : : -
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1) the test claim legislation does not create a new program or higher level of service in
- an existing program, and the costs alleged do not stem from the petformance of'a
requirement unique to local government; o '

".2) -alleged higher costs for compensating the claimant’s employees are not -
reimbursable, since compensation of employees in general is a cost that all’
employers must pay; furthermore, allowing reimbursement for any such costs could
“undermine an employer’s incentive to collectively bargain in good faith;”

3) alleged cost for increased compensation is not unique to local government; even.
though claimant may argue that coinpensation of firéfighters and law enforcement
officers is unique to local government, the “focus must be on the hardly unique
function of compensating employées in general;” and

4) “Code of Civil Procedure section 1299.9, subdivision:(b), provides that costs of the
" arbitration proceeding and expenses of the arbitration panel, except those of the
* employer representative, are to be borne by the employee organization; in the test
claim legislation, the Legislature specifically found that the duties of the local
-agency employer representatives are substantially similar to the duties required
. .under the current collective bargaining procedures and therefore the costs incurred
in performing those duties are not reimbursable state mandated costs; and thus,
during the course of arbitration proceedings, “there are not any net costs that the -
employers would have to incui that woild not have been incurred in good faith

bargaining or that are not covered by the employee organizations.”

. | COMMISSION FINDINGS
The courts liave found that article XIII B, section 6 of the California Constitution®® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.”’ “Its
- puthose is to preclude the state from shifting financial responsibility for carrying out
gdvernmental functions to local agencies, which are ‘ill equipped’ to assume increased
financial responsibilities because of the taxing and spending limitations that articles XIIT A
and XIII B impose.”22 A test claim statute or executive ordér may impose & reimbufsable
state-mandated program if it orders or commands a local-agency or school district to engdge in

20 Article XIII B, section 6, subdivision (), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a subvention of funds
to reimburse that local government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following:
mandates: (1) Legislative mandates requested by the local agency affected. (2) Legislation-
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legislation enacted prior to January 1, 1975.” '

2! Department of Finance v. Commission on State Mandatées (Kern High School Dist.) (2-003).
30 Cal4th727,735. . |

22 County of San Diego v. State of Cal;"fornia (1997) 15 Cal.4th 68, 81.
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an activity or task,? In addltlon, the required activity or task must be new, constltutmg a‘“new .
progr awm,” or it must create a “h1gher level of serv1ce” over the pr evrously 1equ1red level of
service. :

The courts have defined a “program” subject to article XIII B section 6 of the California -
Constitution, as one that carries out the governmental function of providitig pubhc services, or
- @ law that| imposes unigue requirernents on local agencies or school districts to im £‘plement a

state policy, but does not apply gene1a11y to all residents and entities in the state.

‘determine if the program is hew or imposes a lugher level of service, the test claim statute
must be compared w1th the legal requirements in effect immediately before the enactment of
the fest claim statute.”® A “higher level of service” occurs when the new “requirements were
intended to provide an enhanced service to the public. w27

Finally, the newly required actlvlty or increased level of service must impose costs 1nandated
by the state.”®. -

The Connmssmn is vested with exclusive authouty to. ad_]udmate d1sputes overthe existence of
state-mandated programs within the meaning of article XIII B, section 6.% In making its
dec1srons, the Commission must strictly construe article XIII B, section 6 and not apply it as

an “equitable remedgr to cure the perceived unfairness resulting from political:decisions on

: fundlng priotities,”

Thls test claim presents the followrng issues:

- Can legislation de€med unconstitutional by the court create.a relmbursable state-
mandated program during the time the legislation was presumed const1tut10na1‘?

2 Long Beach Umf ed School Dist. v. State of Calzforma (1990) 225 Cal:App. 3d 155, 174

% San Dzego Unzf ed School Dz.s't v. Commission on State Mandates (2004) 33 Cal, 4th 859,
878 (San Diego Unified School Dist. ), Lucia Mar Umf ed School District v. Honig (1988)
44 Cal.3d 830, 835-836 (Lucza Mar).

%5 San Diego Unified School Dist., supra, 33 Cal. 4th 85 0, 874, (1eafﬂ1m1ng the test set out in
County of Los Angeles v. State of Calzforma (1987) 43 Cal 3d 46, 56; Lucia Mar, supra,
44 Cal,3d 830, 835 D

% Son Diego Unified School Dz.s'z‘ supra, 33 Cal, 4th 859 878; Lucia Mai supra, 44 Cal.3d
830, 835. ~

21 San Dzego Unified School Dist., supra, 33 Cal 4th 859, 878

28 County of Fresnov. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
- Commission on State Mandates (2000).84 Cal:App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556, '

® Kinlaw v. State of Calzfornza (1991) 54 Cal 3d 326 331 -334; Government Code sectlons
17551, 17552,

30 County of Sonoma v. Commission on State Mandates, §4 Cal.App. Ath 1264, 1280 (County of
Sonoma), citing szj) of San Jose v. State of Calzforma (1996) 45 Cal App, 4th 1802 1817.

108




- inteffere with cotinty financial affairs and to perform & municipal function (§ 11, subd.(g)).

. Does the test claim statute impose a i'eimbursable state-mandated program on local
agencies within the meaning of article XIII B, section 6 of the California Constitution?

Issue 1: - . Cau legiéla’tion deemed unconstitutional by the court create a reimbursable
' state-mandated program during the time the legislation was presumed
constitutional? -~ . : ceL '

On April 21, 2003, the California Supreme Court igsued its decision in the County bf Riverside’
case and found that the fest claim statutes violated the home rule provisions-of article XI of the
California Constitution as follows: “It deprives the county of its authority to‘provide for the

compensation of its employees (§ 1, subd. (b)) and delegates to a private body the power to i

Since the test clairh statutes were found unconstitutional on April 21, 2003, local agencies are.
no longer subject to binding arbitration, wheh requested by law eniforcement ‘and firefighter
employees, where an impasse in labor negotiations has been declared.

Nevertheless, the claimant requests réimbursement from the &ffective date of the legislation
(January 1, 2001) until the couit detérmined the legislation unconstitutional on- '
April 21,2003, The claimant argues-that rehnbursement should be allowed since local .
agencies are not authorized to declare a statute unconstitutional and generally cannot refuse to -
~ enforce & statute on the basis that it i unconstitutional pursuant to article ITI, section 3.5 of the
. California Constitution, The claiment states that local agencies had no alternative other than to
“enforce the provisions of this legislation, otherwise they would be subject to a writ of
mandate to compel binding arbi_;rajgipn.”sz Kglying on the case of Lockyer v. City and County
of San Erdncisco (2004) 33.Cal.4™ 1035, claimant states: S
+ . The court concluded:.*“As we shall explain, we conclude that'a local public
official, charged with the ministerial duty of enforcing a-statute, generally
does not have the authority, in the absence of a judicial determination of
- - unconstitutionality, to refuse to enforce the statute on the basis of the
- . official’s view that it is unconstitutional.” Lockyear (sic), supra, 3 /

3. County of Riverside, supra, (2003) 30 Cal 4™ 278, 282, N
. Comments on Draft Staff Analysis by City of Palos Verdes Estates, April 13, 2006, page 2.
P Id., page 4. | | : |

3 Notwithstending this rule cited in Lockyer, the Lockyer case also specifically distinguished
the County of Riverside case — the case in which this test claim statute was declared
unconstitutional — as an exception to that general rale.** Under the exception, the court cited
examples where a local agency refuses to comply with the statute, forcing a lawsuit to
challenge the constitutionality of the statute. The County of Riverside, in refusing-to comply
with the test claim statute, acted in accordance with the exception articulated in Lockyer.

- In addition, while the Caunty of Riverside case was under review, there were two other cases
pending review regarding the constitutionality of Chapter 906, the test claim legislation: -
1) Ventura County v. Ventura County Deputy Sheriffs’ Association (Second District Court of

Appeal, Case No, B153806); and 2} City of Redding v. Superior Court Local ‘Union 1934, Real -
Party inInterest (Third District Court of Appeal, Case No. C03950). Had claimant found itself
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.Thus, the question is whether there can be a téiinbursable state-mandated program from the

. effective date of the legislation until the date the legislation was deemed unconstitutional by

the court (from January 1, 2001, through April 20, 2003), or whether the court’s holding that
' the legislation is unconstltutlonal retroactively applies to the original effective date of the
legxslatlon Although courts sometimes clar1fy whether the decision’ retroactively apphes in
the opinion declaring the statute uneonst1tut1onal the Supreme Court did not do so in the
‘Couniy of Riverside case. In addition, hio court cases regarding the effect of an
unconstitutional statute in the context of California mandates law exist, Therefore this i issue is
one of first impression for the Conumssmn

. For the reasons below, the Commlssmn ﬁnds, based on the purpose of artlele XIII B, section 6
legislation deemed unconstitutional by the court may create a reimbursable state-mandated
program during the time the legislation was presumed consututmnal

The effect of an unconstitiitional statuité is coniplex aréa of law, and no general rule can be
cited with regard to the effectiveness of a gtatute while it was presumed constitutional, Ohver
. P. Field, in his t1eat1se “The Effect of an Unconstitutional Statute,” has stated:

There are several rules of viéws, not just one, as to the effect of an
unconstitutional statute, All courts have apphed them all at vatious times
end i differing situations. Not all courts agree, however, uponthe.

e apphcabthty of any particular rule to a spe01ﬂc case, It is this lack of
agreement that causes the confusmn i the case law on the subject. >

The traditional approaeh was that' an 1meonst1tut10nal statte is “de ab initio,” that i 1s, “Taln .
unconstitutional statute is not a law: it conférs no rights; it imposes no duties; it affords rio
protection; it c1eates no office; it is, in legal contemplation, as inoperative as though it had
never been passed.”>® Under the traditional approach, no reimbursément would be required for
this test claitn. This-approach has beenscriticized ifi later decisions, however, and the trend
nationwide has been toward & more equify-oriented view-that binding rights and obhgatlons
-may.be based on a statute that is subsequently declared unconst1tut1onal and that not every -
declaration of unconsumtmnahty is retroactive in its effect

Under Ca11fo1ma state mandates law, the determination as to whether a mandate exists is a
question of law As stated in Cowunty of Sonoma, the Commission must stnetly construe

in the position of being forced into binding arbitration as a result of the test claim statute, it
could have refused, as the County of Riverside and the other local agencies did,-and waited to -
be sued by the labor union, Presumiably, any such lawsuit would have either been consolidated
with and/or had the same result as County of Riverside. Thus, the Lockyer case does not '
support claunant’s contention that it had no alternatlve but to comply with the test e1a1m
statute.

3 Oliver P. F1e1d The Effect of an Unconstltutmnal Statute (193 5) pages 2- -3,
. % Nortonv. Shelby County (1886) 118.U.S. 425. | :
Y Chicot County Drainage. District v. Baxter State Bank (1940) 308 U.S. 371.

38 County of Sonoma, supra, 84 Cal. App.4th 1265 1279 citing County of San Dzego V. State of
Calzfarma (1997) 15 Cal 4th 68, 109. . .
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iole XIII B, section 6 and not apply it as an equitable remedy to cure the perceived
mess resulting from political decisions on funding priorities.ag’ 40 Nevertheless, the

event the state from forcing programs on local governments without the state paying for

: -v_puippse-,of article XIII B, section 6, as revealed in the ballot measure adopting it, was to

ent, In 2004, the California Supreme Coutt in the San Diego Unified School Dist, case

__afﬁfmgd the pui'posp'of article XIII B, section 6, as follows: -

 th

45

The concern which prompted the-inclusion of section 6 in article XIII B was -
- “the perceived attempt by the state to enact legislation or adopt administrative
. orders creating programs to be administered by local agencies, thereby =
- transferring to those agencies the fiscal responsibility for providing services
- which the state believed should be extended to the public. In their ballot - -
arguments, the proponents of article X111 B explained section 6.to the voters:
.*Additionally, this measure: (1) Will not allow the state government to '
' force programs-on local ‘governments without the state paying for théem.’
(citations omitted) (italics added.) "'

Applying the court’s ruling that the test claim legislation is unconstitutional retroaéti;iely to the

- original effective date of the legislation could have the effect.of forcing programs and costs on
local governments without the state paying for them. Because binding rights or obligations in .

& form of feimbursable mandates could have been created while the test claim legislation

=]

was presumed to be constitutional, an analysis on the merifs should proceed in order to -

" defermine whether the test claim legislation did in fact mandate a new program or higher level

- of service atid 'ﬁnpgjse costs mandated by the state: during that period of time. -

- Therefore, the Commission finds, based on the purpose-of article XTI B, section 6, that

legislation deemed unconstitutional by the court may create a reimbursable state-mandated

) pyggram during thie time the legislation was presumed constitutional.

. Issne2r Does the test claim statute impo_ée a reimbursablé '_state-'mandated prbgram

on Tocal agencies within the meaning of article XIIL B, section 6 of the
~ California Constitution? : C

A. Does the Test Claim Legislation Constitute a State-Maﬁ'datéd Program?

In order for the test claim statute to impoée a reimbursable éfatp-mandatéd program under

‘article XIII B, section 6, the statutory language must mandate an activity or task upon local
~governmental agencies. If the language does not mandate or require local agencies to perform

; 3_9“County of Sonoma, supra, 84 Cal.App.4th 1265, 1280; see also City of San Jose v. State of

California (City of San Jose) (1996) 45 Cal. App.4™1802, 1816-1817, citing Pacific Legal
Foundation v. Brown (1981) 29 Cal.3d 168, 180. o : -

40 The doctrine of equity in this sense means the “recourse fo principles of justice to correct or
supplement the law as applied to particular circumstances.. .” Equity is based on a system of

law or body of principles originating in the English Court of Chancery and superseding the
common and statute law when the two conflict. (See Black’s Law Dict. (7th ed., 1999) p. 561, -
col. 1) ' Co .

41 San Diego Unified School Dist, supra, 33 Cal 4" 859, 875.
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a task, then article XIII B, section 6 is not triggered.? Further, courts have held that theterm
“program” within the meaning of article XIII B, section 6 means a program that carries out the

governmental function of providing a service to the public, or laws which, to implerriént a state
" policy, impose unique requirements on local governments and do-not apply generally to all
 residents and entities in the state. - - o

The Commission finds that the test claim legislation requires local agencies to engage in
 binding arbitration if, during employer-employee labor negotiations, the parties have reached
an impasse and the employee organization notifies the agency it wishes to engage binding
arbitration. The test claim legislation specifically requires local agencies to designate an
arbitration panel member, submit a “last best settlenient offer” on disputed issues, and
participate in the arbitration hearings. These activities constitute a *“program” subject to
. article XTI B, section 6 because they mandate a task or activity, and imipose unique
- ‘requirements on local governments that do not “apply generally to all residents and entities in
. thestate.” Thus, the analysis must continue to determine if these activities impose a new
program or higher level of service. s

' B, Dages the Test Cldim.Lezz‘slaﬁoﬁ Constitute g “New Program' or "Higher Level of
Servicer”’ Lo . .

The cou;'ts have held that even though local agencies can show they"_ have ihculTéd increased
costs as a result of test claim legislation, increased costs alone, without a showing that the costs

were ificurred as 4 result of 'a mandated new program or higher level of service, do ript require-
reimbursement under article XIII B, section 6.4 Test claim legislation imiposes a “hew
program” or “higher level of service” wheti! ) the requitenisnts dre new in comparison with
the préexistihdg scheme; and b) the requirements were.intended 1o provide an enhanced service
to the public.” ' ' SR ' i '

. The test claim legislation requites local agencies to engage in binding arbitration if, during
‘ernployér-employee labbt negotiations, the parties have reached an ithpasée and the employee
-organization notifies the agendy it wishesto engage binding arbittation. The test claim
legislation specifically requires local agencies to designate an arbitratioh panel member,
- submit a “last best settlement offer” on disputed issues, and participate in the arbitration

hearings, The law in effect prior to the enactment of the test claim statute did not require local |

agencies to engage in binding arbitration, thus the requirement is new in comparison with the
preexisting séheme. o ' ' :

* The new redllirements,'hoWeVei', do-not provide an enhanced service to the public as
explained in the following analysis, The test claim legislation at issue here requires the local .
- agency to engage in a process that may result in increased costs for employee compensation

42 Cz'ty of Merced v. State of Caliform'a (1984) 153 Cal..App.Bd 777,783 (City of MerceaD'.»-

8 County.of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (County of
- Los Angeles). :

4 County of Los Angeles, supia, 43 Cal.3d at 56; Lucia Mar Unified School Dist., sipra, 44
Cal.3d at 835. : - I :

4 San Diego Unified School Dist., supra, 33 Ca1.4t11 839, 878; Lucia Mar, supra, 44 Cal.3d
830, 835. - : ' . ' '
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“

. 48 Som Diego Unified School District, Su'.pra,' 33 Cg1.4th. 859, 877. -

or benefits, but since strikes by law enforcement officers and ﬂré; services personnel are: . :. '
prohibited by law,* no successful argument can be made that the test claim legislation . . ..
affects law enforcement or firefighting service to the public.- - )

The cases have consistently held that additional costs, in the absence of some increass in the
actual level or quality of governmental services provided to the public, do not constitute an
“enhanced service to the public” and therefore do et impose a new program or higher lgvel of
service on local governments within the meaning of article XIII B, section 6 of the California
Constitution. The court in City of Richiond, for example, held that even though increased
costs for employee benefits may generate a higher quality of local safety officers, the = .
legislation did not constitute a new program or higher level of service. -

. Increasing the cost of providing services cannot be equated with requiring
an increased level of service under a[n] [article XIII B,] section 6 analysis.
A higher cost to the local government for compensating its employees is not

- the sams as 4 higher cost of providing services to the public.” S

The California Supreme Court reaffirmed and clarified what constitutes an “gnhanced service
to.the public” in the San Diego Unified School District case, The court, in reviewing several
meandates cases, stated that the cases “illustrate the circumstance that simply because a state
laweor order may increase the costs borne by local government in providing services, this does

-notnecessarily establish that the law or order constitutes an increased or higher level of the

resulting ‘service to the public’ under article XIII B, section 6, and Government Code
section 17514 (emphasis in original).*® ' _ ,

The Supreme Court went on to describe what would constitute a new program or higher level
‘of Service, as “not merely some 'qhange'.that increases the cost of providing services, but an
increase in the actual level or quality of governmental services provided [to the public]. In

- Carmel Valley Fire Protection Dist. v. State of California [citations omitted], for example, an
exegutive order required that county firefighters be provided with protective clothing and

safety equipment, The safety clothing and equipment were new requirements mandated by the. .

‘state. In addition, the court determined that the protective clothing.and safety equipment were

designed to result in more effective fire protection and, thus, did provide an enhanced.level of
service to the public.*® : : :

4 gee footnotes 3 and 4.

41 City of Richmond v. Commission on State Mandates (1998) 64 Cal.App4fh 1190, 1195-
1196. See also, City of Anaheim v. State of California (1987) 189 Cal.App.?:rd 1478, 1484, .

** where the court determined that a temporary increase in PERS benefits to retired employees,

regulting in higher contribution rates for local government, did not constitute a new program or
higher level of service to the public; and Cify of Sacramento v. State of California (1990) 50
Cal.3d 51, 67, where the California Supreme Court determined that providing unemployment
compensation protection to a city’s own employees was not a service to the public,

® Ibid,

113




Therefore, the Commission fmds that the. test claim legislation does not impose a new program
or higher level of service and, thus, reImbursement is not required pursuant to artwle X1 B

- section 6.

CONCLUSION

Based on the purpose of article XIII B, section 6, the Comm1351on concludes that leg1slat10n
deemed unconstitutional by the court may create a rennbursable state-mandated prog1am .
during the time the leg1slat10n was presumed constitutional.

However, the test claim leglsla’uon does not mandate a new program or lugher level of service
within the meaning of article XIII B, section 6 of the California Const1tut1on and, thus '
re1mburseme11t is not required. '
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6033 W Century Bwd. #500 - : .

Los Angeles, CA 90045 Fax:. -

Mr. James B. Hendrickson Claimant

City of Palos Verdes Estates » " Tel: (310) 378-0383
340 Palos Verdes Drive West ' L
Palos Verdes Estates, CA 90274 : _ Fax:  (310) 378-7820

Mr. Gerald Shelton

California Department of Education (E-08) ' Tel: (916) 445-0541
Fiscal and Administrative Senices Division ; ,
1430 N Street, Suite 2213 Fax: (916) 327-8306

Sacramento, CA 95814

Mr. Steve Smith

Steve Smith Enterprises, lnc. Tel: (916) 216-4435
3323 Watt Avenue #291 ’
- Sacramento, CA 95821 . - Fax: (916) 972-0873

Mr. J. Bradley Burgess

- Public Resource Management Group Tel: (916) 677-4233 .
1380 Lead Hill Boulevard, Suite #106 ' ' . '
Roseville, CA 95661 . Fax: (916) 677-2283
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Ms. Amy Benton _
California Professional Firefighters

, Tel: (916) 921-9111
1780 Creekside Oaks Drive, Suite 200 , ‘
Sacramento, CA 95833 Fax: (916) 921-1106
Ms. Carla Castaneda
Department of Finance (A-15) Tel:  (916) 445:3274
915 L Street, 11th Fioor ’
Sacramento, CA 95814 Fax: (916) 323-9584
Ms. Donna Ferebee _
Department of Finance (A-1 5) Tal: (916) 445-3274
915 L Street, 11th Floor '
Sacramento, CA 95814 Fax:  (916) 323-9584
Ms. Ginny Brummels
State Controller's Office (B-08) Tel:  (916) 324-0256
Division of Accounting & Reporting
3301 C Street, Suite 500 Fax:  (916) 323-8527
Sacramento, CA 95816
Mr. Glen Everroad
City of Newport Beach - Tel: (949) 644-3127
3300 Newport Blwd,
P. O. Box 1768 Fax:  (949) 644-3339
Newport Beach, CA 92659-1768
Ms. Beth Hunter
Centration, Inc. Tel:  (866) 481-2621
8570 Utica Avenue, Suite 100 _ _
Rancho Cucamonga, CA 91730 Fax. (866) 481-2682
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